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newspaper) the style-book lays down the laws of punc- 
tuation, spelling, abbreviation and so on. 





One rule you'll find in any style-book says that proper 
names, titles, and trade-marks deserve capital treatment Ask for it either way 
if their owners desire it. We do. The word “Coke” is a 
registered trade-mark, and good usage demands that we 
protect it properly. 


... both trade-marks 


mean the same thing. 





That’s why we ask that you make it “Coke” . . . with 


THE COCA-COLA COMPANY 








You might put it this way: a republic pays attention to the a capital, please . . . when you refer to our product by its 
form of rule ... the Republic observes the rule of form. friendly abbreviation. 
: Translation? To a republic (body politic) the matter of P. S. All over this great republic of ours, people have 
z . . : . ~ . . 
who rules what is of top importance. To the Republic (a preferred Coke for more than four generations. 
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FOUR ()) TAX HELPS... 


timely, needed? 





















































STANDARD FEDERAL TAX REPORTS 


For the man whose responsibilities demand that he have every- 
thing concerning federal taxes affecting business and individual 
taxpayers. Week in, week out, the STANDARD’s informative 






» ; fe ‘ ; e 

B issues rush to subscribers complete details on every new twist and 
turn of pertinent federal tax law, as it breaks. Featured are author- mov 
itative full texts of laws, regulations, rulings, court decisions, Chic 


forms, and related facts and information—all explained and tied 
into the over-all tax picture with helpful, understandable editorial 
comments. Current subscription plan includes 8 ‘“bring-you-up- Stre 
to-date” Compilation Volumes and companion Internal Revenue 
Code Volume. 


FEDERAL TAX GUIDE REPORTS 


Edited and produced particularly for Tax Men who must stay 
abreast of unfolding developments concerning federal income 
taxes of the average taxpayer, the ordinary corporation or indi- the 


Our 


is U 
into 
oul 


allo} 


vidual. Swift weekly issues provide quick access to essential facts ndi 
and information—changes in statutes, amendments, regulations, “ 

decisions, official rulings, and the like. Everything is designed to Bat 
facilitate tax work. Subscription for the GUIDE includes two \ 


loose leaf Compilation Volumes replete with pertinent law texts, 
regulations, rulings, decisions, explanations, examples, charts, 
tables, check lists. not 


PENSION PLAN GUIDE give 


Designed for all concerned with drafting, qualifying for federal bers 
tax exemption, operating and administering employee-benefit heac 
plans, CCH’s PENSION PLAN GUIDE carefully integrates all 
the controlling authorities to spell out their separate and com- 
bined effects on pension and profit-sharing plans. Makes clear solic 
the WHAT, HOW, and WHY of statutory and practical require- ber 
ments that shape and mold private programs. Special features, in 
addition to profit-sharing and pension planning, include:—Group 
Insurance Plans, Executive Compensation Plans, Fringe Benefits, can 
Investment of Employee Trust Funds, Payment of Benefits, Guaranteed valu 
Annual Wages. Everything neatly arranged in one Volume, behind 

quick-finding Tab Guides. \ 


wt’ SINCLAIR-MURRAY CAPITAL CHANGE REPORTS sine 


onesie OT neewenne aw» (Produced and published by Sinclair, Murray & Co., Inc.,—a 


qual 


that 





we wet Wholly-owned subsidiary of Commerce Clearing House, Inc.) tem 
mohair gee Lela When capital changes alhect income from an investment portfolio, we 
a cl : how can the Tax Man get the facts and information needed for : 
sate Butte une ®' correctly computing gain and loss for federal income tax pur- ee: 
e& : gt ae wwe poses? In three loose leaf Volumes the complete capital changes the 
a ove ee istories of over 12,000 corporations are set forth. Fast, regular thre 
: oe oe re Owe on tagY” §=loose leaf Reports cover federal tax aspects of: stock rights, stock 
“a ae Oe eh Pewee dividends, dividends on preferred stock redemptions, non-taxable and we 
ee ea Sion oe vie, wet chien’ capital gains cash dividends, interest on bonds “traded flat’, amor- Cen 
wan! pen one mn whole om oie an sizable premium on convertible bonds, and the like. 
s ‘ 
“ae ou ore. a inagint o- Write For Further Details ort 
Te ee gn et Ee the 
a oe pest eee PUBLISHERS of TOPICAL LAW REPORTS = 
in a eal NEW YORK 36 CHICAGO 1 WASHINGTON 4 ' 
a a ere ts } 522 FIFTH AVE. 214 N. MICHIGAN AVE, 1329 E STREET. N. Ww. 
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® The American Bar Association 
moved into its new ofhces on the 
Chicago Midway on October 1, 1954. 
Our new address is 1155 East Sixtieth 
Street, Chicago 37, Illinois. As soon 
as the old files had been put away 
into the new cabinets, we undertook 
our first order of business—consider- 
ation of the services which we expect 
the new Center to provide for the 
individual member of the American 
Bar Association. 

While we were in our crowded 
quarters at Dearborn Street, it was 
not possible for the Association to 
give all the assistance to our mem- 
bers which they should receive from 
headquarters. We intend to remedy 
that deficiency at once. I earnestly 
solicit the suggestions of every mem 
ber of the Bar as to ways and means 
by which the American Bar Cente1 
can be of greater usefulness and 
value to our members. 

Although we have not had suf- 
ficient time as yet to put into effect 
many of the services which we con 
template that the Center will offer, 
we are preparing at this time to 
provide many increased benefits to 
the members of the Association 
through the facilities and informa- 
tion services of the American Bar 
Center. 

(1) Facilities. All of the facilities 
ot the American Bar Center are for 
the use of the members of the Associ- 
ition when they visit Chicago. Office 
space and stenographic assistance 


will be provided for lawyers who 


The President's Page 


Loyd Wright 


have urgent private business to at 
tend to during the time they are at 
headquarters. Travel and hotel res- 
ervations will be made in the name 
of the Association as a special ac- 
commodation. Telephone directories 
of the principal cities have been 
obtained, and prompt telephone and 
telegraph service will be provided. 
After 
reading room will be open for gen- 


January |, the library and 


eral use. Through these facilities 
members of the Association will be 
able to maintain contact with their 
offices when visiting headquarters 
and take care of business matters 


which need immediate attention. 
The American Bar Center belongs 
to the members of the Association. 
Plan to use its facilities whenever 
you are in Chicago. 

(2) Information. For the lawyer 
who does not have occasion to visit 
Chicago frequently we are planning 
many further services. In the Octo 
ber issue of the JOURNAL there was 
an announcement of the group life 
insurance plan being offered to all 
qualifying members of the Associa- 
tion. We are instituting a legislative 
service for our Sections and Com 
mittees to enable them to keep 
abreast of legislative matters pending 
in the Congress. We expect to be 
able to advise our members where 
they may locate experts or obtain sci- 
entific information helpful to them 
in private practice. We hope to com 
pile and have available for distribu 
tion material relating to law office 


organization and management. We 


wish to provide a clearing house for 


sources of information not readily 
available to our members in local 
communities. Lawyers who seek help 
of this kind are requested to address 
their inquiries to the American Bat 
Association Information Service. It 
will take us some time to organize 
this service so that replies can be 
made promptly, but we will be speed- 
ed in our efforts by inquiries which 
will enable us to ascertain the type of 
information which the practicing 
lawyer feels should be provided to 
him through the American Bar Cen- 
ter. 

As a matter of professional re- 
sponsibility, every lawyer qualified 
for membership should belong to 
(Association. The 
Association may render public serv- 


the American Bai 


ice to the nation only with a strong 
and active membership. The oppor- 
tunity to serve the legal profession 
and pride of membership should be 
a sufficient incentive for every law- 
yer to seek membership in the Amer- 
ican Bar Association. But the Amer- 
ican Bar Center will provide practi- 
cal benefits to the individual lawyer 
as well. 

We wish to do everything we can 
to make the American Bar Center a 
real home for the American lawyer. 
I urge you to take advantage of 
every new service which the Center 
is able to offer our members and to 
let us know the extent to which we 
meet or fail to attain your expecta- 


tions. 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and ot the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. ‘ 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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Facts And Fiction About 
NEW TAX LAW SAVINGS! 


(This advertisement reprinted from the New York Times) 


ESPITE the emergency warnings you hear, there is no need 
to buy a complicated ‘“‘digest’’ of the New Tax Law. The 
real opportunities are between the lines. 
Even more important, a businessman should not be pressured into 
buying a service designed for accountants—or vice versa. Hope- 
less, costly confusion will follow. 
To show you how to “catch” hidden opportunities, the Re- 
search Institute will send you—immediately —a lucid guide to 
the moves you can make now under the New Law. This guide 
will be geared to your own special needs . . . easy to follow and 
easy to apply. Here the emphasis is on interpretation — the 
what-to-do and how-to-do-it of building net profits by saving 
on taxes. 
In addition to RIA’s Tax Law Guidg you are invited to accept 
four free weeks—no obligation to continue—of an Institute Service 
that will show you how to capitalize on all future tax rulings, 
regulations and court decisions as they occur. 
Here is another suggestion that will help you make certain you 
get the tax law guide that’s best FOR YOUR OWN NEEDS: 
Send for any tax guide that seems good and offers you free 
inspection. 
Include the most logical one of the RIA Guides below, the one 
that offers most promise of helping you. Match this choice 
against any tax guide you may order from any source. Keep 
the best one; cancel the others. Right of rejection is gladly 
offered by all reputable concerns, and you can invoke it in all 
good faith, without embarrassment or apology. 
The Institute will send you immediately, any of the following 
complete tax ‘‘Packages”’ on a keep or cancel basis. 
I. PERSONAL GUIDE TO THE NEW TAX LAW... $ 2 
II. COMPANY GUIDE TO THE NEW TAX LAW wi @ 
III. PROFESSIONAL GUIDE TO THE NEW TAX LAW....$24 
Here is exactly what you receive with each selection: 


I. FOR BUSINESSMEN 
$2 keep or cancel 
(1) Businessman’s Guide to the New Tax Law. Shows, in 58 well- 
organized pages, exactly what moves you must make to “catch” the 
rewarding personal opportunities made possible by the New Law. 
(2) Research Institute Recommendations — a free 4-week trial. to 
the Institute’s private advisory report for businessmen, bringing 
you new tax opportunities as they are created... and simple ways 
to figure the tax consequences of business transactions. 


II. FOR COMPANY EXECUTIVES 
$9 keep or cancel 
(1) and (2) same as ““FOR BUSINESSMEN” plus... 
(3) Company Guide to Preventive Tax Action. Shows how top 
executives can make every company operation “‘taxwise.” 
(4) Complete Executive Membership Services—a free 4-week 
Membership in the Institute, bringing you the famous RIA Staff 
Reports, 2 each week, covering every area of business that contrib- 
utes importantly to your net profit picture: selling, cost control, 
production, investments, and taxes. Moreover, you participate in 
the Institute’s private membership plan for the elimination of tax 
Over-payments — through every legal means allowed or implied. 


Ill. FOR PROFESSIONALS 
and Company Accounting Depts. 
$24 keep or cancel 
(1) The 1954 Revenue Act Coordinator — In 864 pages, complete, 
definitive advisory and factual coverage for professional tax spe- 
cialists . . . objective analysis and interpretation, complete with 
references, sources, cases and illustrations . . . as well as concrete 
recommendations. Also includes verbatim law. 
(2) Honorary Professional! Membership Service —4-week free trial 
to this indispensable bi-weekly advisory service for professionals. 
Covers new tax rulings, cases, precedents and their implications. 





Please notice you pay no more than the price clearly indicated 
above — and this only if you keep the manuals. The parts described 
above as “free” are quite literally free; you can retain these what- 
ever you decide about the other parts. 


Simply mail the coupon today; your decision will be well rewarded. 


THE RESEARCH INSTITUTE OF AMERICA 
The Research Institute Bldg. 589 Fifth Ave., New York 17, N. Y. 


| 
cll 





Some Questions and Answers 
about the new 1954 Tax Law 


HOW IMPORTANT ARE 
THE MAJOR CHANGES TO 
MY TAX-SAVING PLANS? 


As a means of increasing 
spendable income, they are 
enormously important! In 
fact, you’d need $25,000 in 
sales to yield as much NET 
PROFIT as a $600 saving in 
taxes. This means that a 
dollar saved in TAXES is 
worth more than 40 times 
more than a dollar made in 
SALES! 


THEN WHY IS SO MUCH 
EMPHASIS PLACED ON 
“PROTECTION” AGAINST 
THE NEW LAW? 


Because many “loopholes” 
are being closed — shutting 
off former tax-saving oppor- 
tunities. 


HOW IS THE INSTITUTE’S 
APPROACH DIFFERENT 
FROM OTHERS? 


The Institute’s unique func- 
tion is to “interpret the law” 
... to explain and organize 
it in useful form—the what- 
to-do and how-to-do-it of 
tax-saving. 


WHAT IS THE “PREVEN- 
TIVE TAX-ACTION” YOU 
TALK ABOUT? 


This is a copyrighted ap- 
proach developed by the 
Institute to bring to light the 
hidden opportunities in the 
tax structure—you can only 
establish major savings in 
the future by careful moves 
in the present. The Institute 
plots these essential moves 
for you. 
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Law Catalogues 
and Libraries 


® In the AMERICAN BAR ASSOCIATION 
Journat, July, 1954, page 611, Ar- 
thur John Keeffe, visiting law pro- 
fessor at New York University (1953- 
1954) reviews a Catalog of the Law 
Collection at New York University 
With Selected Annotations, 
piled and edited by Julius J. Marke, 
Law Librarian at New York Univer- 
sity. 

Mr. Keeffe writes in glowing terms 
of this valuable contribution to the 
law and law library professions. It is 


com- 


most heartening to a feHow law-li- 
brarian to see a colleague praised for 
a noteworthy contribution to legal 
research. 

Julius Marke, New York Univer- 
sity, and Judge Vanderbilt have 
every reason for abundant pride in 
this very significant addition to the 
working tools of the legal profession. 

The Catalog has become an indis- 
pensable item for law libraries, large 
and small, and should be a part ol 
the library of all practitioners. 

However, the purpose of my lette: 
is not only to pay tribute to my 
friend and colleague, Julius Marke, 
but rather to call attention to two 
Mr. Keeffe 
should not be allowed to go unchal- 
page 612 Mr. Keeffe 


statements by which 
lenged. On 
writes: 
“You go to your county library 
the If the 
county library of Yuma resembles 


and consult librarian. 


the one in Chemung County, New 
York ... you will regretfully be told 
that there are no books on the sub- 
ject in the library and the librarian 
has no books to suggest to you to 
read.” 

Mr. Keeffe then tells you how the 
annotated Catalog helps the librari- 
an to find the best books on a given 
topic. What he fails to mention is 
that the librarian of Chemung 
County has access to one of the finest 
law libraries in the country, namely, 
the State Law Library, at Albany, 
New York, which is ready to serve 
the needs of the Bench, the Bar, the 
other public law libraries and the 
general public of the State of New 
York. With or without the annotated 
Catalog, the lawyer or the law librar- 
ian in Chemung County could have 
written, telephoned, telegraphed or 
sent a carrier pigeon for the latest 
and best material on his needs. It is 
unfortunate that so many lawyers 
and what is more discouraging so 
many law librarians throughout the 
state are unaware of their State Law 
Library at Albany, and fail to take 
advantage of its vast resources avail- 
able on loan to lawyers and law li- 
braries alike. Furthermore, the State 
Law Library is an integral part of 
the great New York State Library 
with a collection that has few equals 
in covering the whole field of hu- 
man knowledge. 

The second point of my letter is 
Mr. Keeffe’s 
damnable card indexes”. 


reference to “those 


Does Mr. 
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Keeffe realize that Julius Marke’s 
Catalog covers items in the law |i 
brary as of 1950? I am sure he will 
agree that much water has flowed 
over the dam since then and much 
valuable legal material has been 
published in the past four years, 
probably a leading treatise on the 
topic the lawyer in Chemung Coun- 
ty would find most helpful. As good 
as the annotated Catalog is, it cannot 
replace “the damnable card index” 
which enables Judge Vanderbilt's 
“locksmith” to furnish the “keys” to 
patrons to unlock the most recent 
material on a given topic of law. 

What would Mr. Keeffe do in a 
busy law library without the ‘“‘dam- 
nable card index” with only a few 
book catalogues available for re 
search? 

ERNEST HENRY BREUER 

Law Librarian 
New York State Library 
Segregation and 
the Supreme Court 


=" The press and political leaders in 
our Northern states have received 
the decision of the United States Su- 
preme Court in the school segrega- 
tion cases with a chorus of ove1 
whelming, if not almost unanimous 
praise. Much of it has been rather 
smug and self-righteous in tone and 
content. The people of our Southern 
states have been told that they 
should drop their racial prejudices, 
accept the decision in good part and 
learn to get along with Negro chil- 
dren in their schools. 

It is ironical that 
and newspapers, who show habitual 
ly marked antipathy to our popula 
tion of Colonial origin, and to late: 
arrivals of English, Scotch and 
Welsh origin, have been free of ad- 
vice to the people of the South to 
forget their racial bias on the Negro 
in their schools. If it is so easy to 
shed racial prejudices, they might 
well be asked to shed some of their 
own deep-seated prejudices on mat 
ters not so deep-seated as the ques 
tion of whites and Negroes. 

The basis of the decision was very 
briefly stated by Chief Justice War 


(Continued on page 930) 
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in the forty-eight states. The authors, both 
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, won’t be able to stop reading 
this new book—except to applaud or 
to disagree. In It’s Your Law, a 
notable lawyer talks informally with 
you his colleagues (and with your 
clients) — not about technicalities 
but about fundamental principles: 
What is the lawyer’s duty to his 
client and himself? What is his leg- 
islative role in drawing up legal 
documents? What are the ethics you 
find in the law? What do you expect 
of the judge and of the jury? What 
are the functions of the courts of 
appeal, of the Supreme Court, and 
of the Constitution? 


Mr. Curtis’ penetrating sense of values, 
his lively language, and his usually 
iconoclastic views on these and other 
legal matters engage attention on every 
page of 


IT’S YOUR 


LAW 


by CHARLES P. CURTIS 
Co-editor of The Practical Cogitator 
___._ $3.75 at all booksellers 

SS HARVARD UNIVERSITY PRESS 


DOCOMO 
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ren. “We conclude”, he said, “that 
in the field of public education the 
doctrine of ‘separate but equal’ has 
no place. Separate educational facili- 
ties are inherently unequal.” He 
adopted fully the basis of the argu- 
ment of Thurgood Marshall, the Ne- 
gro lawyer who argued the cases for 
the Negro children before the Su- 
preme Court. Warren phrased it: 
“To separate them from others of 
similar age and qualifications, solely 
because of their race, generates a 
feeling of inferiority as to their sta- 
tus in the community that may affect 
their hearts and minds in a way un 
likely ever to be undone.” 

This decision rejected the rule in 
Ferguson, 163 U.S. 537, 
1896. The brief for the 
Southern school districts showed un- 


Plessy v. 
decided in 


mistakably that in its words, “The 
overwhelming preponderance of the 
evidence demonstrates that the Con- 
gress which submitted and the state 
legislatures which ratified the Four 
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did 
template and did not understand 


teenth Amendment not con- 
that it would abolish segregation in 
public schools.” 

A prominent and able lawyer said 
to me on the day the decision was 
handed down that on the basis of 
logic it was impossible to disagree 
with the decision. 

Another prominent and compe- 
tent lawyer, when it was objected 
that the fifty 
ahead of its time, replied that fifty 


decision was years 
years was not a long time. In fifty 
years our people would be complete 
ly adjusted to it. 

The comment was general that 
the decision was a smashing answe1 
to the Soviet propaganda that had 
tirelessly broadcast to people of the 
colored races that we repudiated our 
democratic principles by separating 
school children on the basis of race 
or color. 

Within an hour after the decision 
was announced the Voice of America 
broadcast the news of the decision 
in thirty-four languages to Eastern 
Europe. 

It may seem evidence of an intran 
sigent mind, unabreast of the cur- 
rent of our times, to express any 
doubts of the statesmanship of this 
decision. I do not question its logic. 
But to be logical is one of the least 
of the merits of a decision, particu- 
larly on a question of constitutional 
law. Justice Holmes declared in his 
The Common Law, that “The life 
of the law has not been logic; it has 
been experience.” He also said that 
juries will introduce into their ver- 
dicts a very large amount of popula 
prejudice and that thus they “keep 
the administration of the law in ac 
cord with the wishes and feelings of 
the community”. 

And a law or a decision should 
never be fifty years ahead of its time 
It should be abreast of its time, nei 
ther ahead nor behind it. 

For a country like Russia, where 
there is no free speech, no free press, 
no free Parliament, no free courts 
no free elections, to cry out about 


(Continued on page 932 
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segregation in our schools is surely 
a fallacious and hypocritical piece 
of mere contentiousness. We may be 
certain that Soviet propaganda will 
find some other fault to broadcast to 
Eastern Europe and to Asia. For we 
are not perfect. But surely a self- 
respecting people should decide its 
questions by standards of statesman- 
ship and not with an ear to the 
ground for foreign propaganda. 

No decision could have _ been 
made that would not have had its 
drawbacks. The case was a hard one 
to decide, not hard for a doctrinaire, 
not hard for a logician, but hard for 
a statesman, and that is what a Jus 
tice of the Supreme Court should be. 
A statesman should not always do 
what he would like to do. 

Lincoln hated slavery as deeply 
as Charles Sumner, but Lincoln was 
a statesman, with a statesman’s sense 
of the force of human prejudices 
and deep-set customs and feelings 
and habits which Sumner did not 
have. During the Civil War Lincoln 
brooded long on what would be the 
situation of our Negroes after the 
Civil War. He told a delegation of 
free Negroes in August, 1862, that 
‘on this broad continent not a single 
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man of your race is made the equal 
of a single man of ours”. He said it 
was a fact. “I cannot alter it if I 
would.” He favored the emigration 
of our free Negroes and later of the 
Negroes who would be freed, to some 
country of Central or South America 
or to Liberia. No one thinks of emi- 
gration now, but I venture to be 
lieve that Lincoln’s manly facing of 
actual conditions is worth our atten. 
tion now. 

In 1909, Charles William Eliot, in 
the last year of his forty year presi- 
dency of Harvard, made a trip of 
several months through the South 
giving special attention to the 
schools. After his return he wrote 
two letters in which he said that he 
saw no reason for separate schools 
for Negro children where their num 
bers were small, no reason for sepa 
rate schools in Cambridge, Massa 
chusetts, where he lived, nor else- 
where in Massachusetts. But then he 
added, “I am willing to admit that 
where the number of Negroes be 
comes large, I should favor separate 
schools for Negro children.” 

In 1950, the proportion of the Ne- 
groes to the total population in Vir- 
ginia was 22 per cent; in North 
Carolina, 26.3 per cent; in Georgia, 
30.8 per cent; in Alabama, 31.9 per 
cent; in South Carolina, 38.8 per 
cent; in Mississippi, 45 per cent. 

One Negro child in a room ol 
thirty pupils presents no race prob- 
lem. Fifteen Negro children in a 
room of thirty pupils at once create 
a race problem. No rhetoric, no 
holier than thouism on the part of 
those of us who do not live under 
such grievous pressures, can remove 
the crucial and tragic fact of differ- 
ence of race and color. Two differ- 
ent civilizations, with different back- 
grounds, different habits and cus 
toms, at vastly different stages of de- 
velopment, would meet in the same 
school room. 

Finally, anyone who knows any- 
thing about the force of racial differ 
ences at the age of grade school chil- 
dren knows that differences of race 
and color, where the numbers of 
each race are large, easily flare up 
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Estate Planning 


Described as “a signif- 
icant contribution,” 
this work is brought 
up-to-the-minute by 
the 1954 supplement, 
which not only ana- 
lyzes the effect on the 
new IRC and other 
changes in statute 
and case law, but pro- 
vides two new estate 
plans (in addition to 
those in the 1953 sup- 
plement) and many 
sample will and trust 
forms. With 1954 and 
1953 supplements. 
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Code affects employee 
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(Continued from page 932) 
into bitter quarrels and fights. 

It is more than likely that in many 
Southern communities enough white 
parents will feel that they wish thei 
children to avoid the friction, the 
lack of harmony, the mixing of two 
different civilizations in schools of 
whites and Negroes, and will send 
their children to white academies. 
In that case, the public schools 
would become Negro schools. 

Epwarp R. Lewis 
Chicago, Illinois 


Dean Griswold 
and the Fifth Amendment 


® When university professors main 
tain silence respecting possible com 
munist activities, connections, afhili 
ations or associations, on the ground 
that truthful answers might incrimi- 
nate them, does this justify any sus 
picion that there is something “rot- 
ten in the universities’? 

Many people have drawn precise 
ly that conclusion; and as a result, 
Erwin N. Har 
vard Law School, in an article in the 


Dean Griswold, of 
June issue of the JoURNAL, complains 
that 


. many members of the general pub 
lic have fear 
educational institutions, and general 
mistrust of 


come to have of our 


academic people... . 
To dispel such fear, Dean Gris 
wold gives the case histories of two 


college professors (designated sim- 


ply as Case No. 1 and Case No. 2 
and a detailed account of the pe 
which 


they felt obliged to claim the privi 


culiar circumstances under 
lege against self-incrimination even 
though—according to the narrator 
neither was guilty of wrongdoing; 
and he then declares, “I have tried 
to show how some of the things that 
have happened could have hap 
pened without there being anything 
rotten in the universities’’. 

He has shown nothing of the sort, 
for by his own admissions in his ar 
ticle, the subjects of his Case No. | 
and Case No. 2 are not actual per 
sons, but are fictitious—purely hypo 
thetical cases; and Dean Griswold 
expressly states that “the facts are 
not the facts of any specific case”. 

Moreover, it is significant that in 
building up his two hypothetical 
cases Dean Griswold, on his own 
motion, twice feels impelled to rec 
ognize and comment on the possi- 
bility “that both of the sets of facts 
are unlikely’—a suggestion which 
those who have closely observed the 
parade of Fifth Amendment profes 
sors will certainly not deny. 

The 
many members of the general public 


questions which concern 


involve actual facts, not assumed 
cases. They are not particularly in 
terested with criminal prosecutions, 
nor do they care anything about the 
private lives or public utterances ol 


two imaginary professors. What they 
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want to know is, Are communists o1 


mmunist sympathizers teaching 


ur younger generation, moulding 


heir thoughts, influencing their 


ves, and warping their opinions 
and characters? 

Dean Griswold says that when a 
college professor invokes the Fifth 
\mendment, “the conduct, regret- 
table as it is, does not show the exist- 
ence of treason, espionage, sabotage, 
’ Is this 
the standard by which he would 


or any other serious crime. 


have us judge the fitness of teachers 
to teach? Does the Dean advocate 
that it is proper to retain teachers 
who are in sympathy with, or soft 
toward communists and commu- 
nism, so long as they are careful not 
to furnish evidence of “treason, es- 
pionage, sabotage, or any other seri- 
ous crime’? 

While we may agree with Dean 
Griswold that the Fifth Amendment 
“embodies a sound value which we 
should preserve”, surely it is not nec- 
essary that we become intellectually 
maudlin about it. After all, when a 
witness who has peculiar knowledge 
of the true facts refuses to disclose 
them because they might incrimi 
nate him, it is only natural that 
others will take him at his word 
and we might just as well forget 
about arbitrary rules, abstract nice- 
ties and technical distinctions, and 
be realistic about it. 

But Dean Griswold disagrees. Ap- 
parently he would have us believe 
that invoking the Fifth Amendment 


. does not justify even a suspicion of 


guilt; for he quotes from Burdick 
v. United States, 236 U.S. 79, 35 
S. Ct. 267, as follows: 

If it be objected that [Burdick’s] 

refusal to answer was an implication 

of crime, we answer, not necessarily 

in fact, not at all in theory of law. 

The above quotation is inaccurate. 
It omits several significant words, 
thereby indicating a meaning clearly 
not intended. The entire sentence 
which Dean Griswold purported to 
quote reads as follows, the omitted 
words being in italics: 

If it be objected that the sensitiveness 
of Burdick was extreme because his 
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refusal to testify was itself an implica- 
tion of crime, we answer, not necessarily 
in fact, not at all in theory of law. 
Reference to the Court’s opinion 
shows that when the Court said “not 
necessarily in fact, not at all in the- 
ory of law”, it was referring to the 
words which the Griswold article 
omitted from the quotation, namely, 
the objection that “the sensitiveness 
Burdick 
had refused to answer questions be- 


of Burdick was extreme”. 


fore a grand jury on the ground of 
possible self-incrimination, although 
he had previously rejected a presi- 
dential pardon which contemplated 
complete immunity from prosecu- 
tion. It was pointed out that while 
acceptance of the pardon would 
have been the same as a confession 
of guilt, his claiming the privilege 
against self-incrimination had a like 
effect; and that in rejecting the one 


and claiming the other, Burdick was 
making a distinction without a dif- 
ference,’ i.e., his sensitiveness was 
extreme. That is when the Court 
said “not necessarily in fact, not at 
all in theory of law”, and pointed 
out the distinction: that acceptance 
of a pardon did carry with it a con- 
fession of guilt, whereas, when Bur- 
dick claimed the privilege against 
self-incrimination, 

It supposed only a possibility of a 
charge of crime, and interposed pro- 
tection against the charge, and reach- 
ing beyond it, against furnishing what 
might be urged or used as evidence 
to support it. 

When correctly quoted and inter- 
preted, the Burdick case gives no 
absolution to the Fifth Amendment 
professors. 

The prize argument offered by 
Dean Griswold in his apologia, how- 
ever, comes when he says he believes 
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that some witnesses have refused to 
answer such questions as “Have you 
ever solicited students to join the 
Communist Party?”—because of fear 
that a truthful answer in the nega- 
tive might be construed as a waiver 
of the privilege “as to questions 
about other sorts of communist ac- 
tivity”. (Please read that again care- 
fully. The quoted words are Dean 
Griswold’s; the emphasis, this writ- 
er’s; the inference, the reader's.) 

If the head of one of our greatest 
law schools really thinks the fore- 
going explanation should absolve 
any Fifth Amendment professor, this 
of itself should suffice to explain why 
“many members of the general pub- 
lic have come to have fear of our 
educational institutions, and general 
mistrust of academic people”. 

It should also serve to explain 
Dean Griswold’s inability to under- 
stand why people feel that way. 

Marc. G. Boss 


Columbus, Kansas 


A Grand Jury 
Instead of Committees 


® I note with interest that an Ameri- 
can Bar Association Committee has 
asked Congress to adopt a Uniform 
Code of Investigative Procedure for 
use by congressional investigating 
committees. Also, I note that the 
seven-senator McCarthy Committee 
has proposed a standard set of Sen- 
ate Rules for use by such commit- 
tees. This is all to the good, but 
doesn’t cover enough ground, and | 
would like to suggest that what is 
needed in government is a congres- 
sional committee in the nature of 
a national grand jury. This body 
should have full power of investiga 
tion but should have jurisdiction 
only of wrongdoing against the Fed- 
eral Government by members of its 
official family. 


As to selection and number and 
rules governing procedure, this 
grand jury should be patterned afte: 
grand juries in state and federal 
courts. It should be made up, every 
two years, of members of the House 
of Representatives only. Provision 
should be made for rotation of its 
membership by states, but in all 
cases it should be selected by lot. 
Seniority of members of Congress 
should have nothing to do with 
their selection as members of such a 
grand jury. 

Any and all government officials 
and government employees should 
be free to go to this grand jury at 
any time in secret and without fear 
of reprisal, with information about 
wrongdoing against the Govern- 
ment. If that about which they com- 
plain, upon investigation, turns out 
to be a crime or misdemeanor, it 
should be referred to the Depart- 
ment of Justice and be handled as 
other legal matters. On the other 
hand, if what is complained of turns 
out to be the result of mistake, igno- 
rance or the lack of experience and 
is groundless, the matter should be 
dropped without smearing up the 
names of good citizens and wasting 
the time of our lawmakers. 

In these circumstances neither the 
President nor any other official 
should be in a position, by directive 
or otherwise, to keep information of 
crime or wrongdoing against the 
Government from such grand jury. 

A government attorney to aid and 
assist in presenting matters to the 
grand jury and a marshal to protect 
and assist said grand jury in its work 
should be appointed by the Presi- 
dent, their appointments to be sub- 
ject to confirmation by the U. S. Sen- 
ate. 

WituiaM E. Byers 
Kansas City, Missouri 








® On October 1, 1954, the Headquarters of the American Bar As- 
sociation, including the offices of the AMERICAN BaR ASSOCIATION 
JourNAL, moved to the new American Bar Center, 1155 East Sixtieth 
Street, Chicago 37, Illinois. The telephone number at the new 
Headquarters is HYde Park 3-0533. All mail for the Association 
and for the JourNat should henceforth be sent to the new address. 
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‘The Lawyer-Statesman: 


| by Sir David Maxwell Fyfe, G.C.V.O., Q.C., M-P., 


Annual Dinner Address 


| ® Sir David Maxwell Fyfe, Secretary of State for the Home Department and 
| Minister for Welsh Affairs of the United Kingdom, in his address before the An- 
| nual Dinner on August 19 concluding the social activities of the Seventy-seventh 


Annual Meeting of the Association, told with wit and charm of a number of in- 


teresting and illuminative incidents in the lives of famous British lawyer- 


statesmen and of his own early days in the political arena. From a wealth of 


experience at the Bar, as an officer of his government and as a member of the 


British Parliament, he delineated clearly the invaluable role of the lawyer- 


statesman in formulating policy and in pushing legislation through to final 


enactment in any national legislature. 





* I am so deeply touched by what 
Bob Jackson has been good enough 
to say that I shall only say in re- 
sponse that he could not have chosen 
any facet of my career which would 
| ever have given me so much pleasure 
; nor could anything have gratified 
; me more than a tribute from so great 
} a lawyer as himself. 

I had a moment of trepidation 
when he expressed his doubt as to 
how to deal with me, because I re- 
} member well a chairman introduc- 
} ing me and obviously sharing the 
same doubt and then saying, “I shall 

conclude my remarks about our guest 
| by quoting the last sentence of the 
first chapter of Mr. Duff Cooper’s 
book on David.” Now, that sentence 
read, “David was a young man with 
great personal beauty, with a shock 
of hair.” Then he left the gathering 
to baldness and to me. 

My first task tonight is to attempt 
the impossible and to try to thank 
the American Bar Association and 
its officers and especially you, Mr. 
President, and your lady, for the un- 





paralleled kindness extended to my 
wife, daughter and myself on this 
visit. I say impossible deliberately 
because no mere words of mine could 
express adequately the thoughtful- 
ness and friendship which have come 
our way since our journey was first 
mooted. Might I add that it is a spe- 
cial pleasure to us that our journey 
should have brought us to this fa- 
mous City of Chicago, which unites 
beauty, enterprise and hospitality 
in a way that is renowned through- 
out the world. 

I have to make a fundamental ad- 
mission and that is that this is our 
first visit to this continent and there- 
fore I have to pray for the indul- 
gence which is so generously shown 
to those whose education has been so 
grossly neglected. I can only plead 
in mitigation that it is not the first 
time that I have enjoyed American 
hospitality. As you have heard, a 
year after the war I was in that 
proud position in Germany and 
was permitted to see many of your 
lawyers in action and permitted also 













to make friendships which have 
lasted for nine years and will last, 
on my side, as long as life itself. 

I only want to say one other mat- 
ter—that it was indeed a privilege to 
be present at the dedication of your 
Center this afternoon and I should 
like to give the greetings and the 
God-speed of the Bar of England to 
what I am sure will be the oriflamme 
not only of the practice but of the 
love of the law throughout this great 
nation. 

I naturally gave great thought to 
the subject on which I should dare 
to address you and what decided me 
was not so much that the subject is 
a great part of my own life. I have 
not consciously acquired that great 
quality which A. J. Balfour put as 
almost first among the qualities of 
the successful politician—the con- 
tempt of the bore for the bored. 

The reason that I chose this sub- 
ject was something which once hap- 
pened to me and which has remained 
crystal clear in my memory. 

Nearly twenty years ago I was 
elected to our House of Commons 
at a by-election. I felt rather hesitant 
and felt worse than a new boy at 
school, for I had no other new boys 
with whom to compare notes. I was 
wandering one day in a rather lost 
manner along a lobby, which led I 
knew not whither, when Sir John 
Simon stopped me and asked me to 
come to the smoking room for a 
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The Lawyer-Statesman 


drink. He then pressed me to a cock- 
tail, to which he gave the name “At- 
torney General” and then asked, 
“David, do you mind if I give you 
". Well, I made the ap- 
propriate gratified and modest noises 
and he then said: 

“Remember that you have just 
been elected to the one legislative as- 
sembly in the world where lawyers 
as such are not popular. You will be 
hailed with almost perennial suspi- 
cion as “The Honorable and Learned 
Member’. The only way that you can 
get over this is to try and speak on 
subjects which are not legal ones and 
show that you have a genuine and 
wide interest in politics.” 

Well, Mr. President, coming from 
one of the greatest British lawyers 
of the century those were thought 
provoking and somewhat disturbing 
words and I considered whether 
John was speaking for himself or 
whether he had some literary back- 
ground. In making this search I dis- 
covered that Hazlitt had put it much 
more bluntly when he said, “The 
House of Commons doesn’t like law- 
yers.”” 

Then there was the founder of a 
great part of the philosophy of my 
own party, Edmund Burke, who said, 
“For my part I must own that I wish 
the country to be governed by law, 
but not by lawyers.” I think that the 
noise of that crack is in inverse pro- 


some advice?’ 


portion to the soundness of its basis, 
and I find that I cannot dismiss this 
question as easily as Disraeli, who 
dealt with this question in much 
lighter words: “I should not go to 
the Bar; port and bad jokes till you 
are forty and after that gout and 
a peerage.” 

These were statements made by 
some very eminent men and I hope 
that it will not weary this great and 
distinguished assembly if I examine 
them for a short space this evening. 

It is worth pausing for a moment 
to examine our terms. I am glad to 
think that it is still thought worth- 
while in England for young men to 
secure a legal qualification for its 
own sake and the training involved. 
But at the Bar particularly many are 
called and few are chosen, and I am 


not bringing within the orbit of my 
examination as great a figure as the 
Younger Pitt, who practiced the law 
for a year or two before becoming 
Prime Minister at twenty-four, or 
the numerous Members of Parlia- 
ment who have passed legal examina- 
tions but rarely have seen the inside 
of a court. I take as my dividing line 
those who have maintained them- 
selves and their families by their 
profession; in my own branch, those 
who have reached the stage of be- 
coming senior counsel, what we call 
taking silk, and not getting worsted; 
and in the other branch those who 
have been practiced, as well as prac- 
ticing solicitors. 

I shall also exclude a large number 
who have given great service to Par- 
liament and the country in an al- 
most purely legal capacity. For the 
successful lawyer who enters the 
House of Commons there is a regular 
cursus honorum. He becomes Solici- 
tor General and then Attorney Gen- 
eral and passes therefrom to high 
judicial office. What the judicial of- 
fice is depends on that element in 
public life which is so akin to musi- 
cal chairs. You remember in musical 
chairs that two things had to co- 
incide, the stopping of the music 
and being opposite a chair. For those 
who want office, the office must be 
vacated and the candidate must be 
ripe. For the lucky law officer of the 
Crown, the chair was the Woolsack 
which was empty when the political 
music stopped. Burke put the same 
idea rather harshly to Tom Erskine, 
one of the greatest advocates that 
we have ever had at the English Bar. 
He said: 

Lawyers only exercise themselves here 

in skirmishing with the rights of the 

Commons with which in the other 

House they mean to carry on a war. I 

believe they are not at home here; 

they are birds of a different feather 

and only perch in this House on a 

flight to another. 

This was too much for Erskine, al- 
though he was not a great performer 
in the House of Commons, and he 
replied, pointing to the Government 
seat which Burke adorned: 

If I had meant only to rest in this 

place in the course of such a pursuit, 
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I should hardly have alighted on this 
naked bough that supports me, but 
sought the luxuriant and inviting fo. 
liage which overspreads the Govern. 
ment side of the House and which 
would have afforded me shelter and 
accelerated my flight. 

Nevertheless, one need only take 
the great Chancellors of the nine. 
teenth century, Eldon, Erskine, 
Lyndhurst, Brougham, Campbell, 
Cottenham, Truro, St. Leonards, 
Cranworth, Chelmsford, Westbury, 
Hatherley, Selborne, Cairns, Hers. 
cell and Halsbury, to see that their 
great contribution to the life of the 
state was legal rather than political: 
only Brougham was a figure in the 
House of Commons. Eldon is remem- 
bered for what he opposed, and 
Campbell because his writing of the 
lives of the Chancellors and Chief 
Justices was always said to add a new 
terror to death. You remember the 
famous passage of Bagehot “As for 
Lord Eldon, it is the most difficult 
thing in the world to believe that 
there ever was such a man. It only 
shows how intense historical evi- 
dence is, that no one really doubts it. 
He believed in everything which it 
is impossible to believe in—in the 
danger of Parliamentary Reform, 
the danger of Catholic Emancipa- 
tion, the danger of altering the Court 
of Chancery, the danger of altering 
the Courts of Law, the danger of 
abolishing capital punishment for 
trivial thefts, the danger of making 
landowners pay their debts, the dan- 
ger of making anything more, the 
danger of making anything less. It 
seems as if he maturely thought, 
‘Now I know the present state of 
things to be consistent with the ex- 
istence of John Lord Eldon; but if 
we begin altering that state, I am 
sure I do not know that it will be 


consistent’. 


Great British Lawyers 

Active in Politics 

Having made these negative exclu- 
sions, I take as my positive test those 
who would have been known to their 
fellow citizens interested in politic 
as leading political figures of their 
time. It is a small bag which I get 
from almost 250 years since Walpole 
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commenced our modern political 
lile. In the eighteenth century Mans 
field was a mainstay of governments 
as well as the founder of commercial 
law. The nineteenth century list is 
short. Perceval, the only Solicitor 
and Attorney General who has be- 
come Prime Minister, is unfairly re- 
membered more from the fact of his 
assassination than for his political 
achievements. I think it was unfair 
because it was my experience in the 
dark days of the war to sit opposite a 
portrait of Spencer Perceval in a 
cabinet meeting room and I always 
found that it refreshed and inspired 
me. I do not suppose that any of you 
have heard anything more than per- 
haps the fact of the assassination. 
Perceval was about five feet high. He 
made a run-away marriage and was 
supremely happy. He was Solicitor 
General, Attorney General and 
Prime Minister. He wi: . instrumental 
in sending a vast portion of the 
British Army to Portugal and Spain 
to carry out the overthrow of Napo- 
leon in a most difficult time and was 
shot at the doorway of the House of 
Commons which he loved so well. I 
always think that the neglect of Per- 
ceval is an unfortunate result of the 
fact that at this time the Tories made 
history and the Whigs unfortunately 
wrote it. 

Chen one has a great gap till one 
comes to Sir William Harcourt, who 
lor so long was expecting to succeed 
Gladstone but never did. The story 
is still told how, when at length 
Gladstone announced his resignation 
at the youthful age of eighty-five, to 
his Cabinet colleagues, Sir Wil- 
liam produced a dog-eared, much 
thumbed manuscript from his pock 
et and read out aloud the regrets at 
Gladstone’s departure which he had 
so long waited to express. In this 
century there are at any rate nine 
lawyers who were front rank politi- 
cal figures in their day. Although I 
am fifty-four, I am probably the 
youngest member or youngest person 
who has known or heard or served in 
government or crossed swords in the 
courts with every one of the lawyers 
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who were famous politicians of this 
time. 

The first in seniority and achieve- 
ment was Asquith, the second and 
only other K. C. to become Prime 
Minister. He had at least three envi- 
able gifts—integrity of mind, oratory 
and kindness to the very young. I 
had to debate with him in the Union 
at Oxford when I was twenty and 
shall never forget his undeserved 
praise. His friend Haldane made 
the argument of law, politics and ad- 
ministration branches of the philos- 
ophy of his mind which brimmed 
over into every speech. Their col 
league and Asquith’s successor, dur- 
ing the second half of World War I, 
Lloyd George, had a wealth of fer- 
vent and spontaneous imagery, and 
even in his old age a gift of presenta 
tion of a subject which was like the 
turning on of a succession of lights 
in a darkened room. I asked his son 
about him and he told me that be- 
fore he had established his great 
political reputation he had al 
ready made a reputation in the eyes 
of England and Wales by advising 


some friends steadfastly and firmly 
to tear down the gates of a burial 
ground and he succeeded in defend- 
ing and getting away with that ac- 
tion in the courts. 

On the other side of the House in 
these first decades of the century was 
the majestic figure of Carson, har- 
nessing his personal chivalry and sin- 
cerity to one dominating political 
idea. After he had gone to our su- 
preme tribunal I remember his Irish 
voice saying “I am still a House of 
Commons man.” Near him then was 
usually F. E. Smith whose gay inso- 
lence and bitingly fitting phrases 
concealed the latent legal ability 
which make his judgments still a 
pleasure to read. Beside them on the 
Conservative benches was Lord Rob- 
ert Cecil, Q.C.—later K.C. and then 
again Q.C.—then a hard hitting po- 
litical fighter and afterwards our 
British personification of the League 
of Nations. 


Lord Robert Cecil 
as a Fighting Politician 


One is apt to forget the fighting 
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politician in Lord Robert Cecil's 
Indian summer as an elder states- 
but I can recall a brush be- 
tween him and Sir Winston Church- 
ill in which I leave you to judge 
where honors stood. Winston had ac- 
cused him of “having one foot in 
the Middle Ages and the other in 
the League of Nations”. Bob Cecil 
said that he was glad to receive the 
remark from one who reminded him 
of Dryden’s lines with one adapta- 
tion: 


man, 


Who in the course of one revolving 
moon 

Was 
buffoon. 


soldier, statesman, painter or 
The introduction of “painter” made 
it clear that even a Churchill has to 
watch his step when a lawyer turns 
to invective. 

Stretching from their day to this 
were first Simon, of whom I have 
spoken and who finished the general 
strike in 1926 by one great legal 
speech in the Commons. Then there 
was Douglas Hogg, afterwards Lord 
Hailsham, on whose broad shoulders 
so much of the Conservative work in 
the Commons devolved for six years. 
Finally there were two Chancellors 
of the Exchequer, Kingsley Wood in 
the war-time Government and Staf- 
ford Cripps in the post-war Socialist 
administration. I served with both 
during the war, and of course met 
Cripps in the courts of law. I have 


no doubts about the quality of these 


men. Some I met or heard in my 
critical twenties when I had still to 
discover how little I knew. I hoped 
it might interest you to see their 
future as I saw it. 

But I come back to an experience 
I had when appearing before Lord 
Macmillan, who was well known to 
your Association. I had finished an 
analysis of many cases with some 
resonant propositions. He turned to 
me and said “You say that is the law. 
What I am more interested in is why 
it is the law.” 

I hope that you may be interested 
in why my list is so short. The great- 
est poet of my native land asked in 
two well-known but pregnant lines 

O wad some Pow’r the giftie gie us 

To see oursels as others see us! 


And Burns went on to give as the 
reason for his prayer “It would frae 
mony a blunder free us, and foolish 
notion”. Whether it had the good 
result which he expected, it is un- 
doubtedly good for the immortal 
soul to know the impression one has 
made on others, and he is a foolish 
man who does not read the press 
comments on his performances. In 
an essentially empirical country like 
Britain, books on statecraft are nat- 
urally rare. And I had to do some 
research before I could find an ac- 
count of the lawyer in politics writ- 
ten in the middle of the period 
which I have just described. I even- 
tually did so in a small book called 
The Statesman written by Sir Henry 
Taylor a hundred and twenty-two 
years ago. Sir Henry combined, ac- 
cording to a great English tradition, 
the profession of a career civil serv- 
ant with the practice of literature. 
He wrote a poetic drama which had 
a succés d’estime but no theatrical 
He was a close friend of 
Gladstone, and although the book 
from which I will be quoting had 
also little popular success its author 
had opportunity for considering his 
subject and arriving at his judgment. 
What then did he think of the law- 
yer in politics? His first criticism 
was a plea for the use of instinct 
over reason. I think his words are 
worth quoting and I do so: “Of law- 
bred statesmen, if they have had 
practice at the Bar, the peculiar mer- 
it is a more strenuous application of 
their mind to business than is often 
to be found in others. But they labor 
under no light counterpoise of pecul- 
iar demerit. It is a truth, though it 
may seem at first sight like a para- 
dox, that in the affairs of life the 
reason may pervert the judgment. 
The straight-forward new things 
may be lost by considering them too 
closely and too curiously. When a 
naturally acute faculty of reasoning 
has had that high cultivation which 
the study and the practice of the law 
affords, the wisdom of political, as 
well as of common life will be to 
know how to lay it aside, and on 
proper occasions to arrive at con- 
clusions by a grasp; substituting for 


success. 
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a chain of argument that almost un. 
conscious process by which persons 
of strong natural understanding get 
right upon questions of common 
life, however in the art of reasoning 
unexercised.” I do not know whether 
it was his experience in the civil 
service or as a poetic dramatist which 
brought Sir Henry to emphasize the 
importance of a characteristic usual- 
ly imputed to the gentler sex. 

His second criticism puts in more 
humorous and slightly more polite 
language the criticism which we have 
all at one time or another received, 
namely of being legalistic or, if the 
temperature of the occasion is a lit- 
tle high and the language more di- 
rect, of being pettifogging. Sir Henry 
puts it this way: “The fault of a law 
bred mind lies commonly in seeing 
too much of a question, not seeing its 
parts in their due proportions, and 
not knowing how much material to 
throw overboard in order to bring a 
subject within the compass of human 
judgment. In large matters largely 
entertained [he goes on] the sym- 
metry and perspective in which they 
should be presented to the judgment 
requires that some considerations 
should be as if unseen by reason of 
their smallness, and that some dis- 
tant bearings should dwindle into 
nothing. A lawyer will frequently be 
found busy in much pinching of a 
case and no embracing of it in rout 
ing and tearing up the soil to get at 
the grain of the subject. In short he 
will often aim at a degree of com- 
pleteness and exactness which is ex- 
cellent in itself, but altogether dis- 
proportionate in the dimensions of 
political affairs”. Though every legal 
fibre of my body rises in protest and 
makes me anxious to state loudly 
that a reliance on instinct can easily 
descend into an emotional hysteria, 
and a general view can become an 
expression of generalities, dangerous- 
ly unrelated to true facts, I am, | 
hope, sufficiently broadminded to 
agree with Sir Henry that there is 
something in his points at any rate 
worthy of further discussion, and | 
shall later endeavor to set them in 
the lawyer's perspective. 

(Continued on page 1012) 
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Some Bar Association Responsibilities: 


The Frontiers Are Not Gone 


by John A. MacAulay, Q.C. + President of The Canadian Bar Association (1953-1954) 


® Addressing the Assembly during the 1954 Annual Meeting in Chicago, 
President John A. MacAulay, of The Canadian Bar Association, recalled the 
frontier tradition that is the common heritage of Americans and Canadians. 
He urged the members to face the problems of the mid-twentieth century 
with the same spirit of adventure and sacrifice that our ancestors displayed 


in the settling of the New World. 





® It is a great pleasure to be invited 
as President of The Canadian Bar 
\ssociation to address you this after- 
noon. I realize it is an honor I enjoy 
merely on account of my office—an 
honor deeply appreciated by the 
members of The Canadian Bar As- 
sociation whom I have the privilege 
to represent at this very important 
meeting of the American Bar Asso- 
ciation which marks the dedication 
of your Bar Center in this great City 
of Chicago. 

I had never met your President un- 
til my arrival in Chicago. He will be 
a guest at our meetings to be held in 
Winnipeg, August 30 to September 
4. Since your meeting is being held 
in advance of ours I had the privi- 
lege of meeting him before he had 
occasion to meet me. Mr. Jameson 
and I have carried on a somewhat ac- 
tive correspondence throughout the 
year. We have co-operated in every 
way possible in the interests of our 
two Associations. I find that to be a 
very common formula on the part of 
the corresponding organizations in 


our two countries. I have become 


aware through experience that there 
is an ever prevailing spirit of friend- 
ship between related organizations 
in our respective countries. An atti- 
tude of co-operation can always be 
anticipated and is always present. 
This is most desirable. More con- 
structive action and greater progress 
on the part of both organizations 
naturally evolves from a program of 
neighborliness and of understanding. 

On behalf of Mrs. MacAulay and 
myself I would like to thank you for 
the warmth of your welcome and for 
your gracious hospitality ever since 
we arrived in Chicago. We are con- 
templating with pleasure the remain- 
der of our stay. To be with you has 
been a gratifying and enriching ex- 
perience. 

I suppose everything that can be 
said in salutation of the United 
States by Canada has long since been 
said. The deep unspoken feelings are 
more eloquent than any words. In 
Canada we feel that we are most 
fortunate in having as our neighbor 
the most powerful and the most be- 
nevolent nation in the world. Ours 


is not the understanding of the con- 
ference table, but the understanding 
of our peoples. This is the only sure 
bulwark against sharp disputes and 
serious dissensions. Our friendship 
with the American people is rooted 
firmly in mutual trust and respect. 

I have already intimated that our 
two Associations benefit as a result 
of freedom of contact. In forming 
our Association some forty years ago, 
we followed your pattern and your 
example. The aims, objects and 
ideals of our Association are similar 
to yours. Our Association functions 
substantially through Sections and 
Standing Committees as does yours. 
In perusing your advance program I 
was impressed by the magnitude and 
variety of the tasks which you have 
undertaken and which you regard as 
your responsibility. A consideration 
of your program impresses one with 
the qualifications which are essential 
to your officers and with the vigor of 
body and mind which must repose in 
your President. 

The business of the law is not to 
foment quarrels, but to oppose them; 
not to create differences, but to pre- 
vent them; not to entangle human 
affairs in ambiguities, but with fair- 
ness of vision and exactness of phrase 
to provide beforehand for certainty. 
Above all, whether the transaction 
be great or small, whether its im- 
mediate effect may extend to few or 
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to many, to apply to it with vigilance 
and fearless impartiality the healing 
principles of justice and freedom. 

It is well that from time to time 
we meet together for mutual encour- 
agement, yes, and mutual exhorta- 
tion; for the taking of counsel in 
common; for the appreciation of the 
errors of the past and for the ad- 
vancement of plans for the future. 

When asked to give my address a 
title I indicated that I would discuss 
“Some Bar Association Responsibili- 
ties”. It is often more difficult to se- 
lect a subject than to prepare an ad- 
dress. I had in mind when selecting 
the subject that I would discuss 
amongst other matters the growing 
frequency with which legislative 
bodies in our country are barring 
the individual from the courts of law 
as a result of the wide-spread delega- 
tion of legislative, administrative 
and judicial authority. I understand 
there is a similar trend on the part 
of your legislative bodies. 

I reached the conclusion, however, 
that time would not permit more 
than a few comments. Much has al- 
ready been said on this subject. More 
than twenty years ago the then Lord 
Chief Justice Lord Hewart of Bury, 
first drew attention to the threat to 
the traditional liberties of the sub- 
ject by publishing his epoch-making 
book, The New Despotism. Professor 
J. W. Keaton, Dean of the Faculty 
of Law, University College, London, 
published his book The Passing of 
Parliament in 1952. Professor Keaton 
develops and underlines the late 
Lord Hewart’s theme. In his fore- 
word he observes that the breadth of 
the dictatorship of the bureaucracy 
has increased, is still increasing and 
should be curtailed. 


The Danger of Delegation 
of Legislative Power 


Each of the forms of delegation is 
within limits a necessary thing. Pos- 
sibly no government could get by 
without them today. They will, no 
doubt, outlast our civilization and 
many others. It is absolutely essen- 
tial, however, that they remain good 
servants. It is vital that they do not 
become instruments of oppression or 


injustice. In order that they remain 
good servants and in order that they 
do not become instruments of op- 
pression or injustice there should be 
a provision in the creating statute 
for a right of appeal to the courts 
from the decisions of such bodies. 
The availability of the right of ap- 
peal provides the necessary safeguard 
against erroneous, discriminating 
and possibly corrupt decisions. A 
provision for appeal not only creates 
more confidence in the delegating 
body but also in the delegatee. It is 
my opinion that a right of appeal to 
the courts should be granted in clear 
and unmistakable language by every 
statute creating boards to which au- 
thority of a legislative, administra- 
tive or judicial nature is delegated. 

As recently as 1885, A. V. Dicey, 
one of the most renowned writers on 
the English Constitution, proclaimed 
as one of the three essentials of the 
rule of law “That no man is punish- 
able or can be lawfully made to suf- 
fer in body or goods except for a dis- 
tinct breach of law established in the 
ordinary legal manner before the or- 
dinary courts of the .and”. 

The reasons for recommending a 
right of appeal from the decisions of 
such boards and similar bodies is 
obvious. Our legal system is the end 
product of almost one thousand 
years of development. It has bene- 
fited from the labors and wisdom of 
some of the greatest minds in our 
history. One of the main achieve- 
ments has been the establishment 
and refinement of our judicial sys- 
tem—a system of hearing and deter- 
mining disputes with complementary 
rules of evidence and _ procedure 
which come as close as humanly pos- 
sible to ensuring justice in every 
cause. While we are still engaged in 
refining and improving the system, 
the basic framework is now settled 
and contains ingredients which all 
lawyers consider essential. 

When one observes a hearing with 
an absence of rules of evidence and 
rules of procedure, one is more im- 
pressed with the procedure and prac- 
tice of the courts. As the result of the 
conduct and findings of boards, com- 
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missions and inquiries, many mein 
bers of the public have begun to see 
and understand why courts and law- 
yers have developed a code of pro- 
cedure which confines the proceed. 
ings to the issues which are material 
and eliminates that which only be- 
clouds the issues and sheds no help- 
ful light in the difficult search for 
abstract justice. Persons familiar 
with the type of hearing to which I 
refer will find court proceedings re- 
freshingly direct and purposeful in 
contrast to the intellectual confusion 
which obviously results when there 
are no rules. There is a necessity for 
a dignified atmosphere in which any 
search for essential truth must be 
pursued. 

In the case of Law v. Chartered 
Institute of Patent Agents, [1919] 2 
Ch. D., Mr. Justice Eve, in comment. 
ing on a finding by a board in which 
the members had no judicial or oth- 
er appropriate qualification, which 
conducted its investigation in private 
and had no rules of procedure to 
guide it, stated:—“A late Lord Jus- 
tice, one of great learning and wide 
experience—Lord Justice Farwell— 
once stated that he could not trust 
the whole bench of bishops to do 
justice under such conditions. With 
a respect for the episcopate as pro- 
found as that of the Lord Justice | 
adopt his language, in sharing to the 
full his distrust of justice adminis 
tered by a tribunal sitting in private, 
unassisted and untrammelled by the 
salutary rules regulating procedure 
and the admission of evidence ob- 
taining in these courts, uncontrolled 
by the invigorating and corrective 
criticism provoked and _ stimulated 
by publicity and finally wrapping up 
its findings in a secret communica: 
tion to the department which ap- 
pointed it.” 

I adopt the above reasoning by 
Mr. Justice Eve. I conclude my com 
ments on this subject by indicating 
that there is a responsibility on bat 
associations to urge and if possible 
ensure a right of appeal to the courts 
from the decision of every tribunal 
to which powers of a legislative, ad- 
ministrative or judicial nature are 
delegated. 
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| also had in mind a discussion of 
judicial salaries in which both our 
\ssociations are keenly interested as 
is apparent from the respective ac- 
tions taken more particularly during 
the past but also in several preceding 
years. There is a difference in our 
respective methods of judicial selec- 
tion and tenure but we have a simi- 
lar approach to matters of compensa- 
tion. Our interest and your interest 
has been to induce and urge upon 
our respective governments a salary 
scale for judges which will continue 
to attract men of public spirit and 
outstanding ability to the Bench. 


Our Responsibility 
for Legal Aid 
Then there is our responsibility re- 
specting legal aid for the needy and 
deserving which is receiving the ag- 
gressive consideration of both Associ- 
ations. I was impressed by the report 
of your Legal Aid Committee con- 
tained in your advance program. I 
had previously had the privilege of 
reading Legal Aid in the United 
States by Emery A. Brownell, with 
the foreword by Mr. Harrison 
Tweed. I was much impressed by 
the progress made in the direction 
of legal aid in the United States as 
outlined in this excellent publica- 
tion. In the foreword by Mr. Harri- 
son Tweed I find the following: 
Over thirty years ago, Charles Evans 

Hughes said “Whatever else lawyers 
may accomplish in public affairs, it is 
their privilege and obligation to as- 
sume a competent administration of 
justice to the needy, so that no man 
shall suffer in the enforcement of his 
legal rights for want of a skilled pro- 
tector, able, fearless, and incorrupt- 
ible,” 

This is a thought-provoking pas- 
sage by a great lawyer and a great 
jurist. A similar thought was ex- 
pressed by Sir John Morris of the 
English Bench who addressed both 
of our Associations at our Annual 
Meetings in 1952. He conveyed the 
idea in this manner—“When our 
profession accepts its great responsi- 
bilities (in which responsibilities is 
included legal aid to the needy and 
the deserving) then the esteem and 
respect of those whom the law serves 


will follow as the night the day.” 

It is apparent that, although much 
has already been said in respect of 
the above problems and challenges, 
much remains to be said. I must 
satisfy myself with a passing refer- 
ence to them as I wish to deal with a 
responsibility which I believe be- 
longs to our two Associations, hav- 
ing in mind a disposition on the part 
of an ever-increasing number of our 
citizens towards a maximum of ease 
and leisure and a minimum of labor 
and effort. 

We as associations of lawyers, have 
cast upon us a grave and serious re- 
sponsibility. We should never be 
people who merely know the law 
and who represent clients either in 
or out of court. We should be and 
our historic role has made us, far 
more than that. We are people who 
not merely administer the law but 
people who should shape and help 
make the law. In helping to shape 
and make the law, we must recall 
what made our countries great and 
what is necessary so that we may 
meet the challenges of the future in 
order that progress may continue. 

The president of one of our larger 
Canadian universities pointed out 
recently in his annual report that 
real education could be a great ad- 
venture but that it was a tough one 
—mountain climbing and not sleigh 
riding. 

The editor of one of our Canadi- 
an newspapers recently performed 
a signal service when he warned 
Canadians that one of man’s greatest 
weaknesses is his disinclination to 
work. He stated that this weakness 
was undergoing an unprecedented 
exploitation and that it was almost 
being exalted into a social virtue 
and a progressive aim. He pointed 
out that this was the greatest present 
danger of our economy. He observed 
that it was being suggested that work 
was a necessary evil that the present 
society might render more and more 
unnecessary. He concluded by saying 
it was not surprising that converts 
were easily won to so attractive a 
philosophy. 

Another note of warning was 


sounded by the president of one of 
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our large national organizations. He 
indicated that as businessmen Cana- 
dians have by no means suddenly 
acquired the Midas touch; at the 
same time urging that the oil and 
mineral wealth and our forest prod- 
ucts are being won from Mother 
Nature as grudgingly as ever; that 
it takes time, capital, risk-taking and 
plain hard work, just as it always 
has, to transform these resources into 
useful and profitable form. 

In a recent toast proposed to Can- 
ada the following, amongst other, 
observations were made: What real 
greatness Canada possesses is its 
heritage from adventurers who, seek- 
ing new knowledge or new opportu- 
nities, dared unknown trails and riv- 
ers. It is the product of those who 
sought not ease but achievement— 
who spent themselves here to dupli- 
cate the farms, the industries, the 
churches, the schools, the useful in- 
stitutions, the free ideas of other 
lands—who did not seek the easy way 
but in response to some mysterious 
divine call chose to travel the hard 
way. 

Che pioneers who gave us the two 
great countries which we now enjoy 
placed the emphasis on effort and 
not on leisure. Reference to their 
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contribution and to their philosophy 
is made by innumerable writers and 
poets. I refer only to Burns in his 
“Cotter’s Saturday Night”, to Gold- 
smith in his “Deserted Village”, to 
Macaulay in his “Lays of Ancient 

ome”. In his “Lays of Ancient 
Rome” that energetic and brilliant 
poet and historian emphasizes the 
spirit of the people at the time 
Rome prospered and the philosophy 
towards ever-increasing ease and lei- 
sure which was responsible for its 
downfall. 

A sense of the frontier is part of 
the heritage of this continent. It is 
natural to us—part of the air we 
breathe—a state of mind as much as 
a fact in geography. 

I suppose each part of the earth’s 
surface at one time or another since 
Adam and Eve parented our species 
has constituted the geographical 
frontier facing the human family. 
Gradually, in ways and at times 
about which anthropologists and ar- 
chaeologists doubtless disagree, the 
boundary yardsticks were pushed 
back to the next horizon, until today 
the stars shine from a mysterious 
universe upon a world which, in 
considerable degree and insofar as 
its outer manifestations are con- 
cerned, is comprehended by the cor- 
porate mind of man. 

We in this room are inheritors 
from the frontiers of the past. The 
glories of Greece and of Bethlehem, 
of Rome and London and many ma- 
jestic contributions from other civ- 
ilizations are available to us and 
have shaped the mind of Western 
Man. In a more immediate sense we 
are children of the North American 
geographic frontier which persisted 
until about 1880 and, according to 
the late Professor Fredrick J. Turn- 
er, profoundly influenced every 
phase of development on this con- 
tinent. 


We Must Not Conclude 
that the Frontiers Are Gone 


It is important how we regard 
frontiers. We cam consider them as 
something in the past, as a physical 
relationship between nature and 
man existing in the era when the 
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cabin in the clearing stood against 
the unknown. We can widen our 
conception while retaining the tense 
to include artistic frontiers crossed 
by Shakespeare or Beethoven; scien- 
tific frontiers penetrated by Newton 
or Darwin; frontiers in human rela- 
tions pierced by Elizabeth Fry or 
John Howard, Freud or Pavlov. The 
conclusions from such a view could 
well be that the frontiers are gone 
and that enterprise is henceforth 
restricted to known patterns and 
agreed formulae. 

The danger of such a conclusion 
lies not only in the fact that it is un- 
true but that its acceptance robs life 
of flavor. We are apt to become what 
Dr. Albert Schweitzer has termed 
Wir Epigonen, that is we are “in- 
heritors of a past” without robust 
zeal for the present and without in- 
terest in adding lustre to the shining 
glory which is in our keeping. Cul- 
ture is a leaking vessel unless it is 
used, and talents that are left dor- 
mant soon die. 

The happy truth is that such mel- 
ancholy conclusions are in error. We 
in this fortunate twentieth century 
are confronted with bigger and bet- 
ter frontiers than faced Columbus or 
Jacques Cartier, or Washington at 
Valley Forge, or Galileo or John 
Bunyan in Bedford Gaol. The dif- 
ficulties encountered in the past and 
the knowledge gained, the artistic 
insights and the spiritual percep- 
tions, the adventures in understand- 
ing, all the successes and all the fail- 
ures have brought us to a Darien 
peak from which pioneers and pil- 
grims can strike off, buoyantly and 
fruitfully in all directions. We have 
larger problems and more resources 
to apply in their solution. Have we 
the men and women looking at life 
through fresh eyes of the pioneer, 
hearing life with the ears of the 
frontiersman, eager to join company 
with the unknown? Have we the 
zest, the bounce, the courage? I am 
not suggesting that a daring view of 
life supplant all caution and that im- 
pulse replace steady advance. But 
have we become timid, complacent, 
inert, indolent, spectator-minded, 
when very opposite qualities are sug- 





gested by our heroic tradition; re- 
quired by the perspective to which 
we have attained and demanded by 
our very natures if we are to show 
the creative zest that brings true 
happiness? 

I shall agree at once that we have 
a certain number of people who 
manifest an affinity for far horizons 
and new advances. Recently Ten- 
sing Norkay and Edmond Hillary 
reached the summit of Mt. Everest 
and Messrs. Bannister and Landy 
cracked the four-minute mile in foot 
racing. Monsieur Couteau descended 
into the depths of the silent sea and 
introduced us to a new world and a 
new dimension. The sound barrier 
in aviation has been penetrated and 
the heat barrier is being assailed. 
Matter has been converted into en- 
ergy; the nature of light is being re- 
examined, and the possibilities of 
travel through outer space are being 
energetically investigated. In every 
phase of life the human mind and 
spirit are thrusting outward and the 
boundaries of the known and also 
the unknown are being broadened. 

It does not seem to me that this is 
enough—not nearly enough. My rea- 
son is not rooted in the nostalgic 
recollection that the old pioneer of 
the American frontier frequently 
acted as an individual faced with 
physical discomfort, while the mod- 
ern pioneer may be a member of a 
scientific team with all possible phy- 
sical resources at his command. Cre- 
ative thought and resolute action 
are not easy virtues in any genera- 
tion, and the stern demands upon 
the individual of imagination and 
concentration are not avoided by 
creature comforts or the presence of 
team members. Nor is my critique 
satisfied by the assertion, possibly 
true in itself, that pioneers have 
been rare in all stages of every civ- 
ilization and that frontiersmen have 
been consistently outnumbered by 
those who prefer to dwell in the 
stockade. 

Professor Toynbee has document 
ed civilization in terms of challenge 
and response. Our civilization is 
faced with a challenge and an op- 
portunity. A mass response stirring 
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in all aspects of society is required. 
Are there demands for ease, evasions 
of responsibility, disinclination to 
act in a spirit of service, a satisfac- 
tion with mediocrity when excel- 
lence is within reach, a willingness 
to compromise which denies the ex- 
istence of absolutes, a confusion be- 
tween happiness and folly, an ab- 
sence of historical awareness or in- 
debtedness, a disinterest in apprais- 
ing experience and a view that life 
consists of a series of emotions or 
sensations as though we were passive 
rather than creative agents? This 
condition may be normal and in 
some strange way may result in great 
advances, but the reverse is more 
likely to be the situation. 

We are all in a great tradition 
which strives to reconcile the ideal 
with the practical, the claims of one 
man with those of another, the wis- 
dom of the past with the understand- 
ings of the present, the cargo of yes- 
terday with the sails of the future, 
and possibly theoretical rights with 
practical conclusions. In our daily 
activities we are judged as well as 
judges, advocators as well as advo- 
cates, the criticized as well as the 
critics of the actions of other men. 

The law has always been interest- 
ed in the frontier not only to tame it 
but to learn it. The fascination of 
any legal contest lies not merely in 
the assessment of facts in terms of 
established law. Rather it is that 
some new facet of the human mind 
and spirit may be revealed and a 
new relationship established, a root- 
ed tyranny exposed that a new light 
may burn on the altar of freedom, 
new trails opened into unknown 
country. The frontier breathes life 
into the law and without the fron- 
tier, law would die. The circum- 
scribed credo of an Aristotle has 
little relevance in a dynamic society. 

As a group of jurists and lawyers, 
I suggest that we should be alert and 
jealous, that our new-found oppor- 
tunities be regarded with a sense of 
the frontier similar to that which 
was felt by all in the springtime of 
our society. We must realize that 






the frontiers are as close as our 
breathing and that we have only to 
lift our eyes, our hearts, our hands 
to touch the unknown. The fron- 
tier of our domestic freedom has 
changed from being in essence a 
struggle by an individual or a class 
to the fact not often recognized, of 
a highly integrated society. It seems 
to me that our greatest problem and 
our greatest hope is in the fuller de- 
velopment of the possibilities of the 
individual. Apathy is an obstacle. 
We must kindle a widespread glow 
of response in the individual. 

An individual with a constructive 
and progressive approach can ac- 
complish much. There is practically 
no limitation to the scope of accom- 
plishment of associations such as 
ours. 


We Need Spokesmen 
for Freedom 


I know you will not accuse me of 
flattery when I say that America has 
a system of liberty and human rights 
which, if it could understand, the 
world would want. America has nev- 
er been lacking in eloquent spokes- 
men for freedom from the days of 
the founding fathers to this mid- 
twentieth century, and America has 
great qualities of the heart stemming 
from the ideals of your democracy 
which desperately need to be com- 
municated. 

The range of communication 
marks the limit of influence. There 
are both formal and informal chan- 
nels of communication and the in- 
formal channels are not the lesser 
in importance. We are pleasantly 
rewarded when our generous actions 
reap understanding, and understand- 
ing comes most surely when gener- 
osity stems from a warm heart, a 
shrewd eye, a controlled emotion 
and a discounted expectation of re- 
ward. An entire new frontier lies be- 
yond the welter of propaganda, in 
the minds of men who would wel- 
come our message if we had the pow- 
er to communicate with them. It is 
not only what we are, but what other 
men think we are that is important. 
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It is in order that we look back 
and be proud of what we have done 
but we should look back only for the 
purpose of stimulating and encour- 
aging us to pursue the course. The 
besetting danger that threatens 
all great communities lies in the 
thought that we have accomplished 
most of the things that can be done; 
that nature has yielded up her se- 
crets; that science has revealed all 
her truth; that we have organized 
and arranged the laws for all the 
growing masses of our people so 
perfectly that there is little left to 
be improved, and that we can gratify 
ourselves on looking back and com- 
forting ourselves with the accom- 
plishment, instead of looking for- 
ward and nerving ourselves for a re- 
newed and greater effort. 

We must look forward and nerve 
ourselves for a renewed and greater 
effort. We must keep in mind con- 
tinually matters which are of impor- 
tance to us nationally and which 
are for the national good. We must 
reconcile demands for more ease and 
leisure, and inclinations towards the 
contracting work week with shorter 
hours of daily labor and effort with 
the needs of progress and security. 
We must exclude the tendencies and 
trends, the attitudes and approaches, 
the reflections and the philosophies 
which are likely to lead our coun- 
tries into jeopardy. We must remem- 
ber that we must at all times be 
ready to defend ourselves against 
peoples with different ideologies and 
different philosophies. 

The blows of arbitrary power may 
be heard again as they were heard 
by our ancestors who went off to win 
freedom from medieval tyrants and 
feudal lords, and as they were heard 
by our contemporaries on two occa- 
sions since the beginning of this cen- 
tury. We must remain conscious of 
the fact that through a desire for 
unlimited freedom it is possible to 
sacrifice all. As lawyers whose his- 
toric role it is to help make and to 
help shape the law, we must give 
advice and leadership in a construc- 
tive direction. 
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Drafting Partnership Agreements 


Under the New Internal Revenue Code 


by:Arthur B. Willis * of the California Bar (Los Angeles) 


® The Section of Taxation, working through an emergency committee and 


its committee chairmen, collaborated very closely with officials of the Treasury 
Department and of Congress during the legislative progress of the Internal 
Revenue Code of 1954. Through the hard work of the Tax Section representa- 
tives and the sympathetic consideration of the government officials, many recom- 
mendations previously made by the American Bar Association and the Section 
of Taxation are contained in the 1954 Code. Among the members of the Sec- 
tion who participated actively in this legislative undertaking was Arthur Willis, 
Chairman of the Committee on the Taxation of Partnerships. 





® In the light of the income tax pro- 
visions of the Internal Revenue 
Code of 1954 applicable to partners 
and partnerships, no general lawyer 
can fairly and properly disclaim re- 
sponsibility for income tax conse- 
quences of partnership agreements 
that he drafts. The 1954 Code places 
great emphasis upon the terms of 
the partnership agreement, and im- 
portant tax consequences flow from 
the inclusion or omission of certain 
matters. On six occasions, the 1954 
Code refers to the “partnership 
agreement” as determining the tax 
treatment of partnership transac- 
tions. The lawyer who drafts a part- 
nership agreement must assume re- 
sponsibility for tax consequences 
that are dependent upon that agree- 
ment. 


Contribution of Property 
to Partnership Capital 


Take the case of Mr. Jones. He goes 
to Mr. Barrister, his general attor- 
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ney, and tells him that he is about 
to invest $10,000 cash in a partner- 
ship business with Mr. Smith. Mr. 
Smith will contribute certain real 
property to‘the partnership at an 
agreed valuation of $10,000. The 
partnership profits are to be shared 
equally. Mr. Barrister prepares a 
“routine” short and simple partner- 
ship agreement. One month after 
the partnership is formed, the part- 
ners decide to move the business to 
another location. They find a pur- 
chaser who buys the real property 
for $10,000 cash. 

Shortly thereafter the partner- 
ship’s taxable year is closed and a 
partnership return is prepared. Mr. 
Jones is startled when he discovers 
that the partnership return shows a 
gain of $9,000 from sale of the real 
property and one half of that 
amount, or $4,500, is reflected as be- 
ing taxable to him. He insists that 
this cannot be right. He points out 
that had there been no partnership 





transactions other than the sale of 
the real property, the partnership 
assets following the sale would con- 
sist of $20,000 cash, of which he 
would be entitled to $10,000, the 
amount he originally invested in the 
partnership. Mr. Barrister agrees 
with the logic of Mr. Jones’ conten- 
tion, but decides to investigate fur- 
ther. 

It develops that Mr. Smith had 
paid only $1,000 for the real prop- 
erty. It had appreciated in value by 
$9,000, so that the fair market value 
was $10,000 at the time it was con- 
tributed to the partnership. Belated- 
ly, Mr. Barrister studies the partner- 
ship provisions of the 1954 Code. He 
discovers that under Section 723, the 
partnership’s basis for computing 
depreciation or gain or loss on sale 
of the contributed property is the 
cost (with certain adjustments) of 
that property to the contributor. 
Therefore, even though the real 
property came into the partnership 
at an agreed valuation of $10,000, 
the partnership’s basis for income 
tax purposes was only $1,000. When 
the partnership subsequently sold 
the property for $10,000, it realized 
a taxable gain of $9,000. 

Section 704(c)(1) of the 1954 
Code provides that the taxable gain 
or loss on sale of property contrib- 
uted by a partner shall be allocated 
among the partners in accordance 
with the partnership agreement. In 
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this instance the partnership agree- 
ment provided that all profits or 
losses were to be divided equally be- 
tween Mr. Jones and Mr. Smith. Mr. 
Barrister is forced to the conclusion 
that Mr. Jones must pay an income 
tax on his distributive share ($4,- 
500) of the partnership taxable 
gain, even though he received no 
economic benefit from the sale of 
the real property for $10,000. 

Mr. Barrister pursues his study of 
the 1954 Code and discovers that 
Mr. Jones need not have realized 
any taxable gain from the sale of the 
real property contributed by Mr. 
Smith, had the partnership agree- 
ment contained an appropriate pro- 
vision. Section 704(c)(2) provides 
that the partnership agreement may 
allocate solely to the contributing 
partner the tax consequences of the 
difference between his cost of the 
property and the value at which it 
was contributed to the partnership. 
If the partnership agreement had so 
provided, upon sale of the property 
the $9,000 difference between Mr. 
Smith’s $1,000 cost and the $10,000 
valuation at which it was contrib- 
uted to the partnership would have 
been allocated solely to Mr. Smith. 
Since the taxable gain was $9,000, 
the entire amount of that gain 
would have been taxable to Mr. 
Smith, and Mr. Jones would have 
had no taxable gain. All this could 
have been, if the partnership agree- 
ment had only so provided. 

Mr. Barrister has fumbled the 
ball. Because he wasn’t acquainted 
with the partnership provisions of 
the 1954 Code, Mr. Jones will have 
to pay an unnecessary tax of $1,125 
(25 per cent of $4,500). Has Mr. 
Barrister a moral obligation to re- 
imburse Mr. Jones for the $1,125 
needless tax?! Should he shrug it off 
on the basis that he warned Mr. 
Jones he wasn’t a “tax expert”? The 
very least that Mr. Barrister will lose 
is Mr. Jones’s esteem and that is a 
very precious asset to a practicing 
attorney. 


Payments to a Retiring or to a 
Deceased Partner's Successor 


Any carefully drafted partnership 


agreement will contain some provi- 
sion for payments to a retiring part- 
ner or to the executor or heirs of a 
deceased partner. In the past it has 


been extremely difficult to deter-- 


mine which part of the payments is 
the purchase price of the capital 
investment of the retiring or de- 
ceased partner and which part is a 
distribution of a continuing interest 
in partnership profits. The 1954 
Code makes it clear that control of 
the tax incidents of such payments 
lies in the terms of the partnership 
agreement. 

Under Section 736(b), payments 
made to liquidate the capital inter- 
est of a retiring or deceased partner 
are considered as being the purchase 
price of his interest. Such payments 
do not reduce the amount of part- 
nership profits taxable to the con- 
tinuing partners. As to the retiring 
or deceased partner, gain or loss is 
recognized only to the extent that 
the money paid to him exceeds the 
basis of his partnership interest.? 

Frequently the partners agree that 
payments should be made to a retir- 
ing or deceased partner in excess of 
the amount required to liquidate his 
capital interest in the partnership. 
Such payments may be for his inter- 
est in the good will or going concern 
value of the partnership. Often such 
payments are in the nature of mu- 
tual insurance for the benefit of a 


‘ deceased partner. It is with respect 


to this class of payments that the 
partnership agreement determines 
the tax consequences. 


Drafting Partnership Agreements 


If the partnership agreement pro- 
vides that these extra payments are 
for the retiring or deceased partner's 
interest in good will, they are treated 
as part of the amount paid in liqui- 
dation of his interest in the partner- 
ship. As previously noted, this re- 
quires the continuing partners to 
report as taxable income the full 
amount of the partnership’s income, 
without reduction for the payments 
to the retiring or deceased partner. 

On the other hand, the payments 
to the retiring or deceased partner 
may be made to constitute taxable 
income to him, thus reducing the 
amount of partnership income tax- 
able to the other partners. If this is 
the desire of the partners, all that is 
required is to omit any specification 
that the payments are for an interest 
in partnership good will. 

This means that control of this 
significant income tax matter is vest- 
ed in the partners and in the skill 
and knowledge of the draftsman. If 
the continuing partners are in a 
relatively high income tax bracket 
they will want as much as possible 
of the payments to a retiring or de- 
ceased partner to be treated as his 
distributive share of partnership in- 
come. Any payments thus treated 
will be fully taxable to the retiring 
or deceased partner, and to that ex- 
tent the taxable income of the re- 
maining partners will be decreased. 
Conversely, it would be to the selfish 
interest of the retiring or deceased 
partner to have these payments con- 
stitute purchase price of his interest 





1. Actually, Mr. Barrister might have some de- 
fense in mitigation of his responsibility. Mr. Jones's 
basis of his partnership interest is increased in 
the amount of his distributive share ($4,500) of 
the partnership gain on the sale of the real 
property. (Section 705(a)(1)(A)). Thus, assuming 
there were no other transactions following the 
partnership's sale of the real property, Mr. Jones 
would have a basis of $14,500 for his interest (rep- 
resenting $10,000 for his cash contribution plus 
$4,500 as his share of the gain on sale of the 
contributed property). If the partnership were 
liquidated, Mr. Jones would be entitled to receive 
only $10,000 cash. He would have a taxable loss 
of $4,500 on liquidation of the partnership. This 
loss would offset the “‘illusory’’ taxable gain of 
$4,500 on which Mr. Jones paid tax when the 
partnership sold the property. The drawback is 
that the partnership may not be liquidated for 
several years. Mr. Jones may refuse to be con- 
soled about the tax that he is ‘‘out of pocket’’, 


in the hope of a tax benefit at some future date 
when the partnership is liquidated. 

An alternative might be to ask Mr. Smith to 
reimburse Mr. Jones for the $1,125 tax. After all, 
Mr. Jones is paying tax on a gain that was shifted 
to him from Mr. Smith. If the partnership agree- 
ment had made provision for distributing the tax- 
able gain all to Mr. Smith, he would have paid 
tax on a $9,000 gain. Since half of that taxable 
gain is shifted to Mr. Jones, it can be argued 
that it is only fair that Mr. Jones be reimbursed 
by Mr. Smith for the tax on the shifted gain. 
It's an appealing arg t, but Mr. Smith is 
likely to ‘‘opine’’ that he is a law-abiding citizen 
and if the law says Mr. Jones should pay a tax 





.on $4,500 of the partnership gain, all good citi- 


zens should accept that result. 

2. Section 731 of the 1954 Code. Special rules 
are applicable if the partnership had unreolized 
receivables or a substantially appreciated in- 
ventory. See Section 751 of the 1954 Code. 
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rather than distributions of partner- 
ship income. 

The important point is this: Once 
it is realized that control of the tax- 
ability of the payments to the retir- 
ing or deceased partner lies in the 
provisions of the partnership agree- 
ment, an arrangement can usually 
be worked out to the mutual satis- 
faction of all partners. For example, 
it is likely that the continuing part- 
ners would be willing to pay a con- 
siderably greater amount over a 
number of years to the retiring or 
deceased partner, if such amounts 
were considered as distributions of 
partnership income, thus reducing 
their own taxable income. The retir- 
ing partner or the successor in inter- 
est of the deceased partner may be 
in a much lower income tax bracket 
than the continuing partners, so 
that the taxability of the distribu- 
tions may not be as much of a detri- 
ment to him as it is an advantage to 
the continuing partners. Having this 
range within which to bargain, an 
intelligent approach in the partner- 
ship agreement will make it possible 
to work out a plan of payment 
which will balance the income tax 
factors to the mutual advantages of 
the continuing partners and the re- 
tiring or deceased partner. 

There are varying effective dates 
for the different provisions dealing 
with taxation of partnerships. (Sec- 
tion 771). The provision dealing with 
distributive shares of taxable gain or 
loss on sale of property contributed 
by a partner is effective only for a 
partnership taxable year beginning 
after December 31, 1954. However, 
if property contributed prior to that 
date is sold after the effective date, 
the new provision will apply. 

In the example discussed in the 
first section of this article, the part- 
nership may have been formed sev- 
eral years ago. However, if the prop- 
erty contributed by Mr. Smith is 
sold after the effective date, and if 
.he partnership agreement does not 
specifically cover the point, Mr. 


Jones will be taxable on a $4,500. 


gain. 
Thus, the lawyer has a responsi- 
bility for the application of the 1954 
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Code to partnership agreements 
drafted in the past as well as for 
those he will draft in the future. He 
should ascertain the extent to which 
previously prepared partnership 
agreements will be affected by the 
1954 Code and advise his clients of 
desirable changes. Where property 
was contributed by a partner and is 
still owned by the partnership, it 
may be desirable to have an amend- 
ment to the agreement specifically 
dealing with the allocation of tax- 
able gain upon the sale of that prop- 
erty. 

Also, the attorney has the respon- 
sibility to call to the attention of 
existing partnership clients the 
changes in the income tax law with 
respect to payments to a retiring or 
deceased partner. It is just as impor- 
tant to amend existing partnership 
agreements to obtain the maximum 
tax advantage from such payments 
as it is to properly draft a new one. 

A partnership transaction which 
has commonly been thought to in- 
volve no tax implications is the dis- 
tribution of partnership property in 
the retirement of the interest of a 
partner, or a distribution in complete 
liquidation of the partnership. 
There has been a tendency to regard 
the whole problem as one of deter- 
mining values of the various prop- 
erties to be distributed, so that each 
partner receives a distribution pro- 
portionate to his interest in the part- 
nership. 

Under the 1954 Code, there are 
definite tax implications in the dis- 
tribution of property in the liquida- 
tion of a partner’s interest. This is 
particularly true if the partnership 
has unrealized receivables or inven- 
tory with a value substantially in ex- 
cess of cost. (Section 751). In such 
a situation a distribution of property 
to a retiring partner, other than a 
distribution of his pro rata interest 
in all partnership assets, is consid- 
ered as a sale by the continuing part- 
ners of their interests in the distrib- 
uted property in exchange for the 
interest of the retiring partner in the 
remaining partnership properties. 

Take the case of White, Black and 
Brown, engaged in the ranching 
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business. The partnership assets con- 
sist of the following: 





Basis Value 
Cash $15,000 $15,000 
Ranch 6,000 9,000 
Cattle -0- 12,000 
Total $21,000 $36,000 





Each of the partners has a basis of 
$7,000 for his partnership interest. 
White wishes to retire from the part- 
nership. It is agreed that White will 
take the cattle which are valued at 
$12,000 in satisfaction of his partner- 
ship interest. In this situation, Black 
and Brown will be considered to 
have sold to White for $8,000 their 
two-thirds interest in the cattle in- 


. ventory and they will have a total 


ordinary income of $8,000 from the 
transaction. White, the retiring part- 
ner, will be considered to have sold 
his one-third interest in the ranch, 
and he will have a $1,000 capital 
gain on that transaction. Thus, all 
the partners will realize taxable gain 
on the distribution of the cattle in 
retirement of White’s interest in the 
partnership. 

Perhaps the distribution of the 
cattle to White is the only practical 
way to retire his interest. However, 
if the attorney were acquainted with 
the partnership provisions of the 
1954 Code, it might be possible to 
work out a distribution to White 
which would not result in taxable 
income to all the partners. At least, 

(Continued on page 973) 
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A National Ministry of Justice: 





"The Time Is Ripe for Betterment’ 


by Arthur John Keeffe - of the New York Bar (New York City) 


= The greatest fault of lawyers, Mr. Keeffe recalls, is their assumption 
that a rule of law is right. The purpose of a national ministry of justice would 
be to provide a “detached observer’’ who can “‘view the field [of law] in its 


entirety,” 


to quote Justice Cardozo. 


Mr. Keeffe repeats the call of 


Bentham and Cardozo and Pound for such an institution. 





® When you practice law, it is to 
earn a living. You do your best for 
your client and you are not con- 
cerned whether the legal precedents 
upon which you rely are sound or 
unsound, if only they favor your 
client of today. 

Likewise, when you administer 
the law, so Justice Cardozo says,' 
your approach must be by way of 
the same legal precedents. Now and 
again, you can fudge a precedent or 
two to reach a just result in a par- 
ticular case, but by and large you are 
“cabined and confined” by the legal 
precedents, right or wrong. 

A humiliating shock it is, as a 
teacher, to come upon a line of cases 
which as a lawyer you thought were 
“tops”, only to realize that the rule 
of law they lay down is rotten to the 
core. You feel a bit the way Sir Gala- 
had did about Queen Guinevere 
when you test the rule by the cross- 
fire of a good class discussion and 
join in the general agreement as to 
the inherent wickedness of the rule. 
To the bar-flies at your desk after 
class, you sheepishly confess that in 
Practice you thought that these 
cases were sound, and you bore them 
with how you won Bushwick v. 
Bushmill. As a law “perfessor”, from 





the point of view of what is right 
and good, you must deplore the rule 
of law. 

Injustice flourishing in the field 
where lawyers and judges serve the 
human race as dispensers of justice 
makes us pious hypocrites and our 
most beautiful courthouses whited 
sepulchres. 

Unjust legal points that hurt the 
common man on the street and re- 
main uncorrected year after year be- 
cause they lack either political inter- 
est or sex appeal do their greatest 
damage to the legal profession. The 
rotten precedent by which you win 
your case today will tomorrow cause 
you to lose a bank as a client. The 
superbly technical, unjust decision 
of the Supreme Court that allows a 


defendant to welsh on a bargain or 
restores a burglar to his friends and 
his relations,? results in business 
turning to arbitration and wronged 
civilians to mob justice. 

Roscoe Pound said the same thing 
but much better:% 


We may find a useful analogy in 
the streets of a modern city. If today 
we were laying out streets to go from 
place to place in downtown New 
York or in old Boston, no doubt we 
should follow lines very different 
from those which now obtain... 

Many legal paths were laid out in 
the same way and are kept to for the 
same reason. Strong judges were 
known to exercise their strength in 
compelling justice to keep to these 
paths when it would have been far 
easier to modify them or to strike out 
new paths. Speaking of such cases, 
Lord Chief Justice Erle said: “I have 
known judges bred in the world of 
legal studies who delighted in nothing 
so much as a strong decision. Now a 
strong decision is a decision opposed 
to common sense and common con- 
venience. . . . A great part of the law 
made by judges consists of strong de- 





Note: On June 25, 1954, the Institute of Ju- 
dicial Administration published a complete biblio- 
graphy of the Ministry of Justice. Write the Di- 
rector, Shelden D. Elliott, New York University 
Law Center, Washington Square South, New York, 
3, New York, for a free copy. In October, Chief 
Justice Arthur T. Vanderbilt of New Jersey de- 
livered the William White Lectures at the Uni- 
versity of Virginia Law School, Charlottesville, 
Virginia, and chose the Ministry of Justice as his 
topic, and the law school will no doubt publish 
them. 

1. All quotations attributed to Mr. Justice 
Cardozo are from “‘A Ministry of Justice’, 35 
Harvard Law Review 113. 

2. My gratitude to Sir William S$. Gilbert, 


Sir Arthur Sullivan and the learned Judge in Trial 
by Jury. 

3. All quotations attributed to Roscoe Pound 
are either from 22 American Journal of Sociology 
721 (May, 1917) which reports an address Pound 
made on June 5, 1916, to the Departments of 
History, Sociology, Political Economy, Political 
Science and Philosophy at the twenty-fifth Anni- 
versary of the University of Chicago where the 
topic was ‘Problem of National Progress’’ or 
from 3 Journal of the American Jud. Society 142 
which reports an address Pound made to a con- 
ference of Bar Association Delegates at the 
American Bar Association Annual Meeting in 
Saratoga Springs, New York, on September 3, 
1917. 
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cisions, and as one strong decision is 
a precedent for another a little 
stronger, the law at last on some mat- 
ters becomes such a nuisance that 
equity intervenes or an act of Parlia- 
ment must be passed to sweep the 
whole away... . 





























































Typical of the wisdom that is 
Pound’s, he cautioned: 


Granting so much, we must be on 
our guard on the one hand against 
preserving the old ways exactly as 
they are at undue cost, and on the 
other hand, against sacrificing impor- 
tant interests to a mere analytical 
symmetry; against destroying the le- 
gal structure of the past, still capable 
of serving useful purposes, merely to 
bring about a regular geometrical 
form... . 


Reform Can Do 
More Harm Than Good 


Crack-pot reform can do more harm 
than good and certain historical sur- 
vivals have to be kept. As to these 
Pound says: 


In a second class we may put insti- 
tutions, rules and modes of procedure 
that have survived the reasons for 
their original contrivance or the so- 
cial situation in which they arose, 
and have not been put to new uses, 
but are harmless survivals. Legal ter- 
minology is full of law French be- 
cause French of a sort was spoken in 
the courts till the fifteenth century 
and the reports were written in law 
French till the seventeenth century. 
If we were making up a terminology 
de novo today we should not think of 
saving cestui que trust or cestui que 
vie or chose in action or en venture sa 
mére or voir dire. But we need not on 
that account bestir ourselves to be rid 
of them. In time they will peacefully 
go the way of Baron and feme and es- 
toppel in pais. Again, our terminol- 
ogy is full of law Latin because all 
pleadings and records were in Latin 
till the middle of the eighteenth cen- 
tury. Today, if we got up writs for 
the first time, we should say not ha- 
beas corpus or capias or mittimus or 
duces tecum. Nor, if we made up our 
terminology for the first time should 
we say mens rea or donatio mortis 
causa or per stirpes, for Latin has 
ceased to be the ordinary language of 
written learning. But the only harm 
that comes of these survivals is that 
they require a minimum of learning 
on the part of a learned profession. 
I have heard counsel say to a Su- 
preme Court, Your Honors, this is a 
proceeding in rem and the rem is be- 
fore the court. And yet we are not 
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called upon to discard our Latin 

terms of art in order to make more 

easy the path of the slovenly and the 
illiterate. 

What this all means is the task is a 
difficult one. Pound said it at Sara- 
toga, this way: 

Superficial treatment is quite as 
unfortunate in its results as superfi- 
cial diagnosis. Effective law-making 
in matters of private law requires a 
critical valuation and balancing of in- 
terests, a critical consideration of 
what may be done and what may not 
be done by law, a critical comparing 
of the available means of giving legal 
security to the interests in question, 
critical study of the effect of proposed 
changes upon or relation of new rules 
and doctrine to the remainder of the 
legal system, and careful sociological 
study of the effect of the institution 
or rule or doctrine of action. 
What the legal profession needs is 

a National Ministry of Justice. To 
paraphrase Cardozo, Pascal and Ha- 
zeltine, the law has “its epochs of 
ebb and flow”. With the establish- 
ment of a Law Center at Chicago by 
the American Bar Association, one 
of the flood seasons is upon us. “Men 
are insisting as perhaps never before, 
that the law shall be made true to its 
ideal of justice.” 

Recently, the National Advisory 
Council for Aeronautics announced‘ 
a plane had flown at twice the speed 
of sound. The Atomic Energy Com 
mission has announced it has ex- 
ploded a hydrogen bomb and is busy 
with cosmic rays and experimental 
use of atomic energy to make elec- 
tric power and run submarines and 
cure the sick. Is there not an equal 
need for top-level organized legal re- 
research? Should we not have a Na- 
tional Ministry of Justice to direct 
fundamental legal research so that 
changes will come in the practice of 
the law to keep it abreast of devel- 
opments in this modern world? 

Hear what Pound says: 


To pursue our military analogy, 
let us have a juristic general staff. As 
it is, it is no one’s duty to keep us 
juristically prepared. We hav _ no ju- 
ristic intelligence department, no ju- 
ristic aerial scouting service, no juristic 
siege trains prepared in advance, and 
no preparation for any considerable 
drain upon our juristic munitions. It 
is no one’s duty to work constantly 


and continuously for legal improve. 
ment. It is no one’s duty to keep an 
eye on the legal system as a whole 
and on all its parts to see what is 
working well and what is not, to 
study the why in either case, and to 
put the results into suitable drafts of 
legislation. 

Just as Justice Cardozo pointed 
out yesterday, so today “there is no 
one whose business it is to give warn- 
ing that help is needed”. There 
must be “a courier” to “carry the 
tidings of distress”. “Courts and leg- 
islature work in separation and 
aloofness.” On the one side, the 
judges fight to escape unjust prece- 
dents whereas on the other side, “‘the 
legislature informed only casually 
and intermittently of the needs and 
problems of the courts, without ex- 
pert or responsible or disinterested 
or systematic advice as to the work- 
ings of one rule or another, patches 
the fabric here and there, and mars 
often when it would mend”. So it is 
that “Legislature and courts move 
on in proud and silent isolation” 
and there is need for an agency to 
mediate between them. 

Wholly apart from the obligation 
of courts to follow unwise rules of 
law, Justice Cardozo said his expe- 
rience as an appellate judge con- 
vinced him of the need for someone 
“to observe and classify and report 
because the legislature is free from 
court restraints and it has powers 
adequate to any need but it is pre- 
occupied with many issues more 
clamorous than courts”. It was his 
experience that whenever a decision 
was made affecting taxes or work- 
men’s compensation, the attorney 
general went at once to the legisla- 
ture with a request for amendment. 
In these matters there is a public of- 
ficer “through whom its needs were 
rendered vocal” and “whose duty 
prompts him to criticism and ac 
tion”. 

Seeing these things caused Justice 
Cardozo to marvel and lament “that 
the great fields of private law, where 
justice is distributed between man 
and man, should be left without a 


———<— 


4, The flight took place November 20, 1953, 
and was reported in the New York Tim of 
November 23, 1953, page 47, and Time for 
November 30, 1953, at page 84. 
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caretaker. A word would bring re- 


lief. There is nobody to speak for 


” 


it. 
As Pound wrote: 


Everywhere in the law there are 
defects which writers and_ teachers 
and bar association committees have 
pointed out again and again without 
moving the legislature to act. For in 
legal matters state and nation alike 
have no general staff. Our exec- 
utive departments of justice are mere 
prosecuting departments. Our judicial 
departments are a hierarchy of sep- 
arate tribunals each with its own ju- 
risdiction, and .. . the idea of a court 
as a bureau of justice has made little 
headway. Our legislative judiciary 
committees are mere sifting agencies. 
Their functions are negative only. 
And their sifting function is _per- 
formed under such pressure that 
many things pass their hurried inspec- 
tion that ought never to be enacted. 
Things every day slip into statutes 
upon important legal subjects which 
a legal general staff would expose at 
once. 


The Need for 
an “Impartial Critic” 


When judges disagree as to the wis- 
dom of this rule or that, said Cardo- 
z0, ‘the evil is less obvious”, but the 
need for a Ministry of Justice is 
equally great. As a “detached ob- 
server” and “skillful and impartial 
critic’ it can “view the field in its 
entirety, and not as judges view it, 
in isolated sections” and such a body 
can “watch the rule in its working 
and not as judges watch it, in its 
making”. 
Before him, Pound said: 


We need a real ministry of justice 
charged with the duty of active and 
continuous effort to make the law ef- 
fective for its purpose, as the courts 
are charged with the duty of effective 
administration of the law when pro- 
vided. The legislature will give the 
formal sanction. But someone must 
do the preliminary study, must per- 
ceive the leak to be stopped, must 
discover the anomaly to be pruned 
away, must find the directly advan- 
tageous practice to be extended, the 
conflicts to be abated, and inconsis- 
tencies to be reconciled. So long as 
this is everybody’s business it is no- 
body’s business. . . . 

And, before Pound, Lord West- 
bury said:5 


Take any particular department of 


the common law; take, if you please, 
any particular statute. Why is there 
not a body of men in this country 
whose duty it is to collect a body of 
judicial statistics, or in more com- 
mon phrase, make the necessary ex- 
periments to see how far the law is 
fitted to the exigencies of society, 
the necessities of the times, the 
growth of wealth, and the progress 
of mankind? There is not even a 
body of men concerned to mark 
whether the law is free from ambi- 
guity or not; whether its administra- 
tion is open to any objections; wheth- 
er there be a defect either in the 
body or conception of the law, or in 
the machinery for carrying it into 
execution. 


As Jeremy Bentham® saw, so Ben- 
jamin Cardozo saw that the greatest 
fault of lawyers is the assumption 
that a rule of law is right. 


We are sometimes slow, I fear, 
while absorbed in the practice of our 
profession, to find inequity and hard- 
ship in the rules that laymen view 
with indignation and surprise. One 
can understand why this is so. We 
learned the rules in youth when we 
were students in the law schools. We 
have seen them reiterated and ap- 
plied as truths that are fundamental 
and almost axiomatic. We have 
sometimes even won our cases by 
invoking them. We end by accepting 
them without question as part of the 
existing order. They no longer have 
the vividness and shock of revelation 
and discovery. There is need of con- 
scious effort, of introspective moods 
and moments, before their moral 
quality addresses itself to us with the 
same force as it does to others. This 
is at least one reason why the bar has 
at times been backward in the task 
of furthering reform. 


The remedy, said Cardozo as Ben- 
tham,”? is “not to leave to fitful 
chance the things that method and 
system and science should order and 
adjust”, but to center responsibility 
“somewhere”. He thought “We shall 
reach best results if we lodge power 
in a group where there may be inter- 
change of views and where different 
types of thought and training will 
have a chance to have their say.” 
And he concluded that “Recommen- 
dations would come with much 
greater authority, would command 
more general acquiescence on the 
part of legislative bodies, if those 
who made them were charged with 
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the responsibilities of office.” For 
this reason he suggested “A single 
committee should be organized as a 
ministry of justice.” 

Remarking that how it should be 
constituted was not “the essence of 
the project,” Judge Cardozo said: 

My own notion is that the minis- 
ters should be not less than five in 
number. There should be representa- 
tives, not less than two, perhaps even 
as many as three, of the faculties of 
law or political science in institutes 
of learning. Hardly elsewhere shall 
we find the scholarship on which the 
ministry must be able to draw if its 
work is to stand the test. There 
should be, if possible, a representa- 
tive of the bench; and there should 
be a representative of the bar. 

For a National Ministry of Justice 
we may want to consider a larger 
number of ministers. There may be 
cogent reasons why no sitting federal 
judge should be a minister, not even 
the Chief Justice ex officio. Nor the 
Attorney General either. But there 
are sound reasons why the Chairmen 
of the House and Senate Judiciary 
Committees should be members ex 
officio, why the ministers should 





5. Address to the Juridical Society in 1857. 
See Nash, Life of Lord Westbury, Volume |, 
page 190. 

6. 9 Bowring's edition of Bentham (1843) page 
599 et al. And see especially Volume 5, page 229 
et al. of Rationale of Judicial Evidence (1827) 
edited by John Stuart Mill. 

7. See page 504, of Volume | of Speeches, 
Henry Lord Brougham (1841) Lea and Blanchard’s 
note to his seven-hour speech to the House 
of Commons on the ‘Present State of Law’. 
And see Gerald Gardiner, ‘‘The Machinery of 
Law Reform in England’’, 69 Law Quarterly Re- 
view (January, 1953) pages 46-60. 
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be well-paid and given a budget for 
staff and why they should be drawn 
from the Bar and the law schools on 
a part-time basis. 


The Danger of 
Being Too Expert 


Keeping a National Ministry of 
Justice on a part time basis not only 
is more economical but also much 
better in that it lessens the danger of 
its being too expert. Mr. Dooley has 
warned us against experts generally 
and Pound with particular reference 
to a Ministry of Justice: 


Every legislative session shows that 
good intentions and common sense 
and a sensitive ear to the ground are 
not enough to make lawgivers. Yet 
we cannot have a class of profession- 
al lawgivers. It is not merely that we 
distrust experts generally. There is 
some foundation for distrusting the 
expert when he is more than adviser. 
The specialist is but too likely to pro- 
ject his specialty to matters beyond 
its limits. What we need is to give 
our legislators expert counsel, to 
make expert preparation for law- 
making in advance of legislative ses- 
sions, and to commit this preparation 
to a body that under the pressure of 
responsibility can develop some con- 
sistent policies and work toward 
some defined ends. 


It has been my great privilege and 
pleasure to read the law reviews of 
America for this JouRNAL. As they 
come to me from near and far and 
as I scan one after another and long 
to read thoroughly so many, I stop 
to think how tragic it is that all this 
magnificent research is going to 
waste upon a profession that is too 
preoccupied with other matters to 
pay any attention! In his forgotten 
piece Judge Cardozo says the same 
thing about the then neglect of the 
profession to the studies of Bor- 
chard, Stone, Chafee and Lorenzen: 

A ministry of justice will be in a 
position to gather these and like rec- 
ommendations together, and report 
where change is needed. Reforms 
that now get themselves made by 
chance or after long and vexatious 


agitation, will have the assurance of 
considerate and speedy hearing. Scat- 






tered and uncoordinated forces will 
have a rallying point and focus. Sys- 
tem and method will be substituted 
for favor and caprice. Doubtless 
there will be need to guard against 
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the twin dangers of overzeal on the 
one hand and of inertia on the other 
—of the attempt to do too much and 
of the willingness to do little. In the 
end, of course, the recommendations 
of the ministry will be recommenda- 
tions and nothing more. The public 
will be informed of them. The bar 
and others interested will debate 
them. The legislature may reject 
them. But at least the lines of com- 
munication will be open. The long 
silence will be broken. The spaces 
between the planets will at last be 
bridged. 


With great foresight, Pound point- 


ed out in May of 1917 that the role 
of the law school was keyed to there 
being a Ministry of Justice: 


One problem of national progress, 
then, upon which effective treatment 
of many others will hang in practice 
is legal organization and _ prepared- 
ness. The first calls for a ministry of 
justice which is still to come. The 
second calls for law schools which 
we have. But the second will achieve 
little without the first. Moreover the 
schools, as indeed many of them are 
coming to see, may do much more 
for legal preparedness than they 
have essayed in the past. 


Exactly as Pound predicted in 
1917, the research of the law school 


world is being wasted for lack of a 
National Ministry of Justice. 


Of course, law schools must do a 


better job® to aid a Ministry of Jus- 
tice. As Pound said: 


But the law schools that execute 
this part of our program must be 
more than vocational schools, impor- 
tant as that function is. They must be 
more than schools of jurisprudence 
in the sense of a pure science of law. 
They must combine vocational train- 
ing, pure science, and research. For 
research of the sort which is required 
must be carried on by lawyers if its 
results are to be of use in legal prog- 
ress. Unhappily the juristic doctrine 
of the futility of lawmaking has re- 
sulted thus far in such work devolv- 
ing chiefly on laymen. Often these 
laymen have seen well enough what 
was to be done, but they have lacked 
that command of legal materials 
which the task demands. 


But what incentive do the law 
schools have to do this research if no 
one reads the pieces you write and 
no one takes action to correct evils 
you demonstrate? Experience indi- 
cates that there should be no at- 





tempt to confine the Ministry of Jus. 
tice to procedure or substantive law. 
No one knows the difference be. 
tween the two. There are advisory 
councils as to reform of the federal 
civil and criminal rules. The Minis. 
try could propose to the Judiciary 
Committees of the J louse and Senate 
needed statutory changes, now be- 
yond the power of the Supreme 
Court’s rule-making powers. 

Moreover, a National Ministry of 
Justice would fill a gap in our gov. 
ernmental establishment in that it 
could propose on behalf of the legal 
profession changes of law in much 
the same manner as the Lord Chan- 
cellor can in England as a member 
of the Cabinet to Parliament. As Mr. 
Justice Jackson recently pointed 
out “there is a lesson for us in the 
unique and ancient office of the 
Lord High Chancellor”’.® 

Another value of a National Min- 
istry of Justice is that if we maintain 
our federal law at a consistently 
high standard, we will thereby set a 
good example to our states and en- 
courage their legal systems to rise to 
the higher federal level. This was 
the noble thought of Justice Story in 
deciding Swift v. Tyson, and the re- 
cent research of William Crosskey 
confirms that this was the intent of 
the founding fathers in creating a 
federal court system.!° 

With the establishment at Chicago 
of the new American Bar Center 
through which needed reforms can 
be funnelled to a National Ministry 
of Justice, to quote Cardozo “The 
time is ripe for betterment” so “Let 
us gather up the driftwood and 
leave the waters pure.” 





8. See Harno’s book, recently reviewed in this 
Journal. 

9. Unfortunately, the Lord Chancellor does not 
begin to do the job of a Ministry of Justice. 
See Gardiner, footnote 7, and A, G. Mort- 
morency, 181 Contemporary Review, for April, 
1952, England, over one hundred years since 
Bentham, is still agitating for a Ministry of 
Justice. See The Reform of Law by Granville 
Williams (1951) and C. H. Rolph in 43 The New 
Statesman and Nation for June 14, 1952, page 
695 et al. 

10. Our federal law is, however, badly in 
need of reform. See ‘Twenty-nine Distinct Dam- 
nations of the Federal Practice — and a National 
Ministry of Justice’’, 7 Vand. L. Rev. 636 (June 
1954), written by me as a supplement to this 
piece to demonstrate specific needs. 
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The New Home of the Profession: 


The American Bar Center Dedication Address 


by Earl Warren - Chief Justice of the United States 


® In an inspiring address before a large and distinguished gathering in Rocke- 
feller Memorial Chapel on August 19, the Chief Justice reminded us that the 
goals of freedom-loving peoples for peace and justice throughout the world 


would be accomplished through the universal acceptance of ideas rather than 


armaments; that those ideas embrace the belief that the most just and stable 


form of government is one of laws, and not of men; that those laws must be 
both stable and flexible to meet the changing conditions of every age; that a 


fundamental prerequisite to stability and flexibility of government is man's 


“liberty to know, to think, to believe, and to utter freely, according to my 
conscience, above all other liberties"; that we freely concede that there are de- 
fects in the system of laws under which we live, but that in our new American 


Bar Center the lawyers of America and of other countries can and will meet, 


examine problems of government and work together toward the goals of a 
more perfect freedom and justice for all; and that our Bar Center is dedicated 
to that cause in the firm belief that thereby we will aid in strengthening and 
preserving our American system of government and the cherished rights and 


liberties of our people thereunder. 





* Until today, the buildings which 
we are here dedicating were mere 
walls and ceilings, composites of 
mortar, bricks and steel. Like other 
structures they could have been 
adapted to a variety of uses and to 
purposes either high or low. 

Today in the presence of each 
other and standing before the world, 
we of the American Bar Association 
testify to the high purpose which 
brought them into being and to the 
fond hopes we have for their useful- 
ness to mankind. 

From this day forward we shall 
call them home, with all that word 
implies, not only for the organized 
Bar of the nation, but also for the 
abiding spirit of American jurispru- 





dence. Not merely a home for law- 
yers, but also for the law. 

It is a happy day for us, but what 
is even more significant we purpose 
that it shall be an important one in 
the life of our nation. 

It is fitting that we have this ded- 
icatory service in a house of God. 
Here in this beautiful chapel which 
stands so close to our new home, as 
if to guard it from evil, we give no- 
tice to all, that in the world struggle 
between the forces of freedom and 
the godless totalitarian state, we re- 
dedicate ourselves to the principle 
that God’s way is our way. 

It is most fortunate that the site 
for our home was contributed by and 
is adjacent to one of the great univer- 


sities of the world, where unfettered 
men and women pursue knowledge 
in every field to establish the truths 
that will keep us free. It will be a 
constant reminder to us that in our 
endeavor to keep our institutions 
stable and at the same time flexible 
to meet the changing conditions of 
every age, we must insist upon man’s 
right to knowledge and the free use 
thereof; the right to explore at will, 
to disagree and even to dissent from 
the opinions of the majority. As evi- 
dence of such a purpose, we have 
carved on one of our walls this quo- 
tation from a great lover of freedom: 
“Give me the liberty to know, to 
think, to believe, and to utter freely, 
acording to my conscience, above all 
other liberties.” 

It is also a fortuitous circumstance 
that our new home should be situ- 
ated in the very heart of America, in 
this city of cross-roads leading to all 
parts of the nation, the great City of 
Chicago. Pilgrims of freedom will 
beat a path to our shrine, and after 
being refreshed here, will return to 
the four corners of the country 
equipped with knowledge and 
strengthened in spirit. Perhaps even 
pilgrims from other lands will come 
bringing us knowledge of how free- 
dom fares in their particular sections 
of the globe, prepared to exchange 
ideas and to learn with us how we 
can apply to ever-changing condi- 
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tions the never-changing principles 
of freedom. 

It is from a wonderful vantage 
point that we will be privileged to 
thus commune. Our home is close to 
Lake Michigan, one of the beautiful 
Great Lakes whose friendly waters 
alone separate this part of our coun- 
try from our incomparable Canadi- 
an neighbor to the north. They are 
part of an invisible boundary ‘line 
from ocean to ocean that only a sur- 
veyor could define; the most secure 
boundary line on earth because it is 
guarded zealously on both sides sole- 
ly by friendship. 

To strangers it should be an in- 
spiration to see these two great coun- 
tries existing side by side in harmony 
with each other merely because both 
are dedicated to freedom, to justice 
and to peace. It should also be evi- 
dence, if evidence is needed, to prove 
that if we are to achieve a peace- 
ful world, it will be accomplished 
through ideas rather than arma- 
ments; through a sense of justice and 
mutual friendships rather than with 
guns and bombs and guided missiles. 


A World of Ideas— 

A World War of Ideas 

We are living in a world of ideas and 
are going through a world war of 
ideas. Everywhere there is a contest 
for the hearts and minds of people. 
Every political concept is under scru- 
tiny. Our American system, like all 
others, is on trial both at home and 
abroad. The way it works; the man- 
ner in which it solves the problems 
of our day; the extent to which we 
maintain the spirit of our Constitu- 
tion with its Bill of Rights, will in 
the long run do more to make it both 
secure and the object of adulation 
than the number of hydrogen bombs 
we stockpile. 

We say that ours is a government 
of laws and not of men. It is with 
these laws and their administration 
that the lawyers of America are par- 
ticularly concerned. It is to improve 
these laws and to make them better 
serve the public weal, that we have 
constructed this -Law Center and 
planned its activities. 

We are not like some who are sat- 
isfied with their own lot to the point 
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of complacency. We do not believe 
that perfection in government is ever 
permanently achieved. We do not 
believe we can honorably accept our 
heritage of freedom without assum- 
ing the responsibility for preserving 
it and passing it on unimpaired to 
those who follow us. We believe that 
so long as human nature is as it is, 
there must be a constant struggle to 
preserve our freedoms. We do not 
propose to let nature take its course. 
On the contrary, we are determined 
here to create the climate essential 
to the constant improvement of both 
the text of our law and its applica- 
tion to the affairs of people. 

The law schools of the nation and 
their students will help us. Fifteen 
hundred state and local bar associa- 
tions will be our allies. There are 
225,000 lawyers in the country. They 
too will be our allies. Fifty-two thou- 
sand of them are already the bone 
and sinew of our Association. We 
beckon the others to join us in one 
great crusade, because every true law- 
yer is interested in the improvement 
of the administration of justice. That 
is our cause, and we could do so 
much together. 


A Catalyst 

for Our Profession 

We earnestly hope this Center will 
be the catalyst for our entire profes- 
sion. Here every lawyer from city, 
town or country, as an individual or 
through his local or state bar associa- 
tion could make his presence felt to 
remedy the defects we have inherited 
as well as those that continually 
creep into human institutions. As 
lawyers we know better than most 
other people that there are defects in 
our administration of justice. With 
adequate research we can strengthen 
our leadership in remedying them. 
Some of these defects we know 
now. We know that in some parts of 
our country a citizen cannot have his 
case tried within four years. We 
know this situation means a denial of 
justice to litigants. We know also 
that millions of people are financial- 
ly unable to obtain adequate legal 
advice or to protect their rights in 
the courts, and that this too is a deni- 
al of justice. We know that civil lib- 





erties are too often violated and that 
whenever that occurs, something js 
chipped away from the foundation 
of our institutions. We know that in 
some states a man charged with fel. 
ony is not guaranteed the services of 
a lawyer. We realize that that is a 
remnant of another day. 

Every lawyer appreciates the fact 
that no man accused of a serious of. 
fense is capable of representing him. 
self. We all learned as far back as law 
school days that even a lawyer is in- 
capable of doing so. I am sure that 
none of us have forgotten the adage 
that a lawyer who represents himself 
has a fool for a client. 

We are sensitive to the fact that 
technicalities, anachronisms and lack 
of uniformity in the law still beset us 
in the ascertainment of facts and that 
haphazard methods of appointing 
judges, inadequate court organiza- 
tion and loose courtroom practices 
too often cause delay, confusion, in- 
efficiency and consequent unjustifia- 
ble expense. We are regretfully 
aware that lawyer conduct often con- 
tributes to these unfortunate condi- 
tions. As a profession we do not seek 
to avoid responsibility for it. We will 
not sweep the dust under the rug. 

Here in our new home, we will 
honestly face all of our family prob- 
lems as an integral part of greater 
problems of justice. We will main- 
tain the American concept of free- 
dom and justice for all. We will re- 
dedicate ourselves to constitutional 
principles. We will urge others to do 


likewise. 


The genius of our American insti- 
tutions is the spirit that has been 
breathed into them—the spirit of a 
free, just and friendly people. As that 
spirit is strengthened or weakened so 
is our government strengthened or 
weakened. We of the American Bar 
Association would not only maintain 
that spirit, we would fortify it to 
meet every emergency that could con- 
front our nation in the confused and 
turbulent world in which we are liv- 
ing. To that cause we dedicate our 
American Bar Center. In that cause 
we dedicate ourselves to “do justly 
and love mercy and walk humbly 
with [our] God”. 
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The American Bar Center: 


We Have Built for the Future 


by Robert G. Storey + President of the American Bar Association (1952-1953) 


=" The address of former President Robert G. Storey, of Dallas, Texas, at the 
dedication of the American Bar Center last August emphasized the importance 
of the Research Center, a unique focal point for the work of the organized 


Bar in the United States. 





® Less than two years ago our House 
of Delegates authorized the creation 
of the American Bar Center. In less 
than two years the plans were for- 
mulated, the necessary funds pro- 
vided through voluntary subscrip- 
tions, and construction was initiated 
and carried to completion. It has 
been a co-operative effort, like all 
the work of our American Bar Asso- 
ciation, and many men deserve the 
credit for work done, and well done. 

Many of you know the headquar- 
ters that we are leaving. Many of 
you know the old house on North 
Dearborn Street. It is, I think, a 
gracious old house, and it is sym- 
bolic of another era, an earlier era, 
which was in some ways a happier 
era. We are here today to dedicate 
our new headquarters, built in and 
for a different era. As the times have 
changed so, too, the demands upon 
our profession have changed—and 
the demands to which I particularly 
refer are the demands which a free 
society makes upon us for its very 
survival. The principal significance 
of this new American Bar Center to 
me is that it, too, is a symbol—a 
symbol of our determination to dis- 
charge our heavier burden of re- 
sponsibility. 






We have long needed a larger, 
more modern building for our nor- 
mal administrative services, a build- 
ing which would house under one 
roof, in one city, for the first time, 
all the operating segments of the 
American Bar Association. We have 
it now. It is this first building facing 
the Midway, our Administrative 
Headquarters, our permanent home. 
Here the offices of our officials and 
employees are located. Modern fa- 
cilities and equipment have been 
provided. Adequate and attractive 
meeting space for the Board of Gov- 
ernors and for our various Commit- 
tees has been provided. Ample stor- 
age space for our records—storage 
space which is air conditioned and 
fireproofed—has been provided. Sev- 
eral affliated organizations share 
this headquarters with us, and it is 
our expectation that others will join 
us here in the future. 

Behind this building is another, 
and it is in this other that we may 
take special pride. For this other 
building is the Research Center of 
the American Bar Association, and 
so far as we have been able to deter- 
mine it is the first of its kind ever es- 
tablished by a voluntary association 
of lawyers. This building will con- 





tain a unique library, which I shall 
describe later, and facilities for re- 
search and writing and for an ad- 
ministrative research staff. 

Together these buildings consti- 
tute the American Bar Center. The 
land on which the Center is located 
is ours through the generosity of the 
great university which is our neigh- 
bor. Whatever the deed may say, we 
know that we hold this land in trust 
for the execution of the high public 
purposes to which we are today 
dedicating this Center. 

We are glad of the proximity of 
this renowned and beautiful univer- 
sity. We are also glad to be in this 
great metropolitan area, where those 
who do research into the problems 
of law and society may study at first 
hand an important cross section of 
living America with its social and 
economic problems. 

How shall we use our Center? I 
have mentioned its function as the 
administrative home of our Associa- 
tion. I should like today to dwell 
more fully on things that our Asso- 
ciation has not yet begun to do and 
on things that it has barely begun 
to do. 


The Research Center Will House 

a Unique Library 

We shall establish in the Research 
Center, in the building which is be- 
hind this Administration Building, 
a library which I think will be un- 
paralleled. It will contain what we 
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lawyers know as a good working 
library, in that it will have the usual 
tools employed in legal research. But 
we will not compete with the impor- 
tant law schools and law centers of 
this nation in building up a library 
collection which is vast and compre- 
hensive. The unique quality of our 
library will lie in its special collec- 
tions. Principally, we hope to build 
up a collection that will deal with 
the legal profession as a profession. 
We will collect records and reports 
and publications issued by, or stem- 
ming from, or dealing with, the or- 
ganized Bar of all states and large 
cities in the United States and, ulti- 
mately, similar materials by or about 
professional organizations of lawyers 
throughout the free world. Such a 
collection, which exists nowhere in 
the world today, will serve primarily 
for research into problems of the 
legal profession. 

I believe that other specialized 
library collections will emerge. 
There is a pressing need, for exam- 
ple, for a repository for all publica- 
tions and documents relating to our 
constitutional form of government. 
I can think of no project more fit- 
ting for this Association than the 
establishment of such a collection, 
which would attract to us scholars 
and jurists from throughout the free 
world; and I am glad to say that at 
this time a strong committee is for- 
mulating plans for such a collection. 

Apart from these specialized col- 
lections, it may be anticipated that 
the lawyers of America will come to 
regard the library of their own Asso- 
ciation as an appropriate repository 
for precious legal documents and 
mementos of the past, for rare or 
memorable court records, legislative 
and other public papers, and trial 
briefs and the like. 

Another unique development we 
plan for our Center is a research 
clearing house. Indeed, I am glad 
to report that we have not waited 
sor the completion of the Center— 
the research clearing house already 
is a “going” institution. We expect 
great things from this institution, 
which now exists only in embryonic 
form. 
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I think the need for a research 
clearing house is indicated by a re- 
cent personal experience of mine. 
Some eighteen months ago four high 
officials of a state university visited 
our Southwestern Legal Center in 
Dallas in search of ideas for a public 
law center which would provide 
legal research and drafting services 
for the legislative and administrative 
officials of that state. The group 
consisted of the Chancellor of the 
University, the President of the Uni- 
versity, the Dean of the Law School, 
and a prominent lawyer member of 
its Board of Regents. They spent 
two days with us examining the 
legal center idea and seeking infor- 
mation about research on public law 
questions. 

Now it so happens that in a state 
immediately adjoining theirs such a 
public law center is in operation, 
and in fact had been operating with 
outstanding success, but quietly, for 
twenty-five years. 1 had observed it 
at first hand on the occasion of a 
recent trip, and I had been much 
impressed. So I mentioned it to our 
distinguished visitors in Dallas and 
inquired whether that was the type 
of operation they had in mind. 
Their reply was that they had never 
heard about this work being done 
in their neighboring state. Subse- 
quently, upon their return to their 
university, they wrote me that, upon 
investigation, they had found the 
public law center in the neighboring 
state to be the very model they need- 
ed. They soon established a similar 
institution in their own state. 

With our new research clearing 
house in operation, we hope such 
problems will be minimized. A place 
will be available where bar groups, 
universities, private institutions and 
governmental officials will be able 
to inquire about the research pro- 
grams and the research activities of 
other organizations. Local and state 
bar associations planning projects of 
any character will be able to deter- 
mine through our clearing house 
what the experience of other bar 
groups has been. Ultimately this 
service will be extended to lawyers 
in other parts of the free world. 





As I have indicated, the clearing 
house has already begun to function. 
Bulletin No. 1 of the Center, pub. 
lished in May of this year, listed 


over 1900 unpublished theses of 
graduate law students on file in our 
accredited law schools. In addition, 
some 215 separate legal projects 
being conducted in our universities 
were described. These lists will be 
kept current. Other compilations are 
being made at the present time. 
When fully in operation our clear- 
ing house should be in a position 
to render important service to the 
legal profession. 

I believe, however, that an even 
more significant service we can ren- 
der is independent legal research 
of our own—independent research 
sponsored by and organized by our 
own Association. 

Today legal research is largely an 
individual endeavor, conducted by 
scholars inside and outside our uni- 
versities. Organized legal research is 
not new; thus for some years our 
brethren of the American Law In- 
stitute have been making brilliant 
and lasting contributions to the 
structure of the law. In recent years 
an increasing number of universities 
and foundations have sponsored 
legal research projects. Yet I think 
it is safe to say that the potentialities 
of organized legal research are large- 
ly untapped. 

Billions are expended annually 
for research in industry and the 
sciences. I think it has been aptly 
said that the greatest invention of 
modern times has been discovery of 
the process of how to invent—the 
development of scientific research 
techniques and the systematic ex- 
ploitation of those techniques. 

The problems of the law are not 
entirely comparable. Yet we cannot 
with confidence say that such tech- 
niques and methods have no place 
in the law. We know that important 
statutes have sometimes been passed 
by our federal and state legislatures 
without sufficient study. We know 
that some bar association actions 
and recommendations have been 
based upon opinions formed in a 
brief committee or section meeting 
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with too few supporting facts and 
little attempt at scientific evaluation 
of the relevant facts. 

I do not mean to deprecate the 
fine work that has been done in our 
Committees and Sections. In our 
generation, and in earlier genera- 
tions, the finest minds of our profes- 
sion, the most splendidly equipped 
of our brethren, have given selflessly 
of their time to the production of 
studies and reports for our Asso- 
ciation and its affiliated organiza- 
tions. But, on the whole, we would 
have done better, and achieved 
more, if research had in all cases 
been conducted on a scale commen- 
surate with the gravity and impor- 
tance of the problems involved. 

The future will see more organ- 
ized research into basic legal prob- 
lems—and this Research Center we 
are dedicating today is testimony to 
the fact that our profession, as a 
profession, will play its part. Again, 
this is not something new to us—as 
indicated, for example, by the mon- 
umental Survey of the Legal Profes- 
sion, Which will be a source of valu- 
able data for years to come. 


Research Center Will Systematize 
Legal Research 

But—and this is what is new—our 
Research Center will have as its 
function the systematic consideration 
and implementation of the various 
legal research projects recommended 
by the House of Delegates and the 
various organized bar associations. 
We do not intend to compete with 
any law school or other institution 
already engaged on specific legal 
projects. The projects we do sponsor 
will be concerned with the long- 
range objectives of the American 
Bar Association and with public law 
questions. So far, out of fifty recom- 
mended projects, only three have 
been approved. The first, which is 
already in progress under the lead- 
ership of Justice Robert H. Jackson, 









is our basic study of the administra- 
tion of criminal justice. The others 
are concerned with American citi- 
zenship education and a restudy of 
the Canons of Ethics. But more will 
be considered. 

These, then, are some of our plans 
and some of our hopes for the Amer- 
ican Bar Center—a single central 
headquarters, at long last, for all the 
administrative activities of our Asso- 
ciation; a clearing house for all legal 
research in the United States; a cen- 
tral storehouse for all records per- 
taining to the organized Bar; a legal 
arsenal for the forging of weapons 
and tools to improve the adminis- 
tration of justice; a magnetic center 
for those who serve the law and 
labor with its problems—practicing 
lawyers, judges, legal scholars, and 
public officers; in short, an intellec- 
tual and service headquarters for 
our profession. 

These are the reasons we have 
built this American Bar Center. We 
may take satisfaction in the comple- 
tion of these handsome new quarters. 
But we know—I think we all know— 
that nothing will be accomplished 
unless we summon the will and the 
imagination to perform the tasks 
that lie before this Association. 

History is moving ever faster, and 
we must move with it. The last one 
hundred years have enriched human 
life immeasurably, and at many 
different levels. They have also 
spawned serious social problems—the 
weakening of family ties, juvenile 
delinquency, the loss of spiritual 
values. 

We have not yet caught up with 
these problems of the present, yet 
the future is already upon us. With 
the unchaining of the atom, with 
energy generated in magnitudes a 
thousandfold upon a thousandfold, 
with the release of titanic forces that 
we cannot even understand—what 
will happen to the economic struc- 
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ture, the social structure, the poli- 
tical structure, of our society? If civ- 
ilization does not perish in a univer- 
sal catastrophe, we may be sure that 
the tempo of change in the next one 
hundred years will be faster, much 
faster, than the tempo that we have 
known in our lifetimes. Will the 
social dislocations be corresponding- 
ly larger? 

As lawyers, our opportunity to aid 
in the solution of these problems 
will be fully as great as our respon- 
sibility. A distinguished Committee 
of this Association recently reported 
on certain aspects of the Atomic 
Energy Act, at the request of a joint 
congressional committee. Our best 
minds must strive to effectuate Pres- 
ident Eisenhower's proposals for in- 
ternational control of atomic energy 
in peaceful endeavors. The future, 
as I have said, is upon us—and we 
must try to understand it. We must 
study its problems carefully, scien- 
tifically—because we cannot afford 
to make mistakes. 

The other great issue of our times 
is one which fills even our uncon- 
scious thoughts, and oppresses the 
air we breathe. The world is divided 
today into two armed camps, each 
capable of the physical annihilation 
of the other. This precarious balance 
may endure for many, many years. 
We must prepare for the worst and 
hope for the best—remembering that 
man has ever striven to be free, con- 
fident that liberty will rise again 
from the ashes of tyranny, as it has 
throughout recorded history. 

The Communist half of the world 
is held together by force and fear 
and deceit. The free world is held 
together by a structure of law based 
upon common consent. The law, 
which binds us together, is also our 
beacon to the oppressed. 

As lawyers, we are the custodians 
of the law. The law is our trust. And 
we shall be faithful to that trust, by 
the grace of God. 
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My First Annual Meeting 


®" Having just returned from the 
77th Annual Meeting of the Associa- 
tion, the thought has occurred to me 
that JouRNAL readers might be in- 
terested to, know the first impres- 
sions which the Association in con- 
vention assembled has left in the 
mind of a young attorney newly ad- 
mitted this year to the Bar and the 
Association. 

Perhaps most vivid in my mind is 
that dedication scene in the Rocke- 
feller Memorial Chapel. From my 
seat in the rear balcony of the 
church, I could barely see the Chief 
Justice as he stood in his robes be- 
fore a vaulting arch of stained glass 
and dedicated the new American 
Bar Center as a monumental con- 
tribution toward securing the rule 
of law in the contemporary world 
war of ideas. A past President of the 
Association likewise reiterated the 
primary — intellectual—co-ordinating 
function of the Center—to encourage 
individual legal research by the 
systematic exploitation of progres- 
sive research techniques and to co- 
ordinate and collect all local associa- 
tion documents and projects per- 
taining to the law as an integrated 
profession. This concern for the in- 
tegrated-intellectual development of 
the law and the lawyer was to me the 
keynote of the Chicago Meeting. 

And just in front of me in the 
Chapel sat a somewhat typical law- 
yer—grey hair and glasses, in a light 
summer worsted with a federal tax 
pamphlet in one coat pocket and a 
newspaper folded at the financial 
page in the other pocket. He seemed 
to symbolize the need and challenge 
posed by the speakers—the need for 
a better correlation of the special- 
ized legal and pecuniary interests 
of the individual lawyer with the 
broader philosophy and problems of 
those social, economic and political 
institutions which are equally the 
responsibility of the lawyer by virtue 
of his peculiar professional status. 

Toa young lawyer seeking to com- 
prehend and evaluate his profession, 
nothing is more stimulating than to 
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be able to mingle and discuss with 
a variety of types of lawyers engaged 
in diverse pursuits. This was my 
privilege at Chicago. The city trial 
specialist, the corporation counsel, 
the country lawyer, the general prac- 
titioner, the attorney turned law 
teacher—all freely gave suggestions 
and advice from their own experi- 
ences in answer to my groping 
questions. The only possible rebuff 
from my elders came at one of the 
receptions when I gaily introduced 
myself to a more conservative mem- 
ber of our state Bar who happened 
to be escorting his rather attractive 
daughter. Failing to appreciate the 
situation, he gaily laughed off my 
approach and passed on, evidently 
assuming that I was three sheets to 
the wind. 

The meeting not only enabled me 
to make new professional acquaint- 
ances and friends, it familiarized me 
with the over-all organization and op- 
erations of the Association and its 
affiliated groups. By attending meet- 
ings of the Assembly and the House 
of Delegates one becomes aware of 
the importance of closer communi- 
cation between local associations and 
their delegates to the national Asso- 
ciation, so that in speaking for a 
majority the spokesmen for the Asso- 
ciation may be truly representative. 
In a real sense, every lawyer at the 
Annual Meeting is lifted out of his 
relatively narrow bailiwick and ex- 
posed to the sweep of developing 
ideas on broader planes of juris- 
prudence. He is confronted with the 
public aspects of his profession as 
the Association, through its Commit- 
tees and Sections, explores such ideas 
as closer international judicial co- 
operation and a comparative ap- 
proach to understanding other legal 
systems abroad in the world. 

Another impressive aspect of the 
meeting to me was the tremendous 
spread of the various Committee and 
Section activities. In deciding what 
Section meeting to attend, when they 
all tend to meet at the same time, it 
undoubtedly pays to have a specialty. 


However, I managed to sit in on at 
least one session of five different Sec- 
tions. Besides dealing with commit- 
tee reports, these Sections presented 
panels on fundamentals, procedures, 
and recent developments in their 
respective fields. While many of these 
panels must have struck the older 
attorneys as being elementary, I en- 
joyed most of them for their inform- 
ative as well as practical value, The 
Law Student Association’s Institute 
on Civil Jury Trial Techniques and 
the Insurance Law Section’s Panel 
on Trial Tactics were particularly 
instructive from my standpoint. The 
bulk of the Association’s work is 
apparently done in committees with- 
in the various Sections. And,:as I 
see it, herein lies the research dilem- 
ma—the tough problem of getting 
busy, expert specialists to take the 
time to make critical, comprehensive 
studies of problems within their 
fields and thereby afford increased 
understanding, correlation and con- 
trol of legal trends. 

It cost me $125 to attend the 77th 
Annual Meeting. But for airline 
coaches and the efficiency of the Asso- 
ciation’s reservation department in 
securing me moderately priced yet 
convenient accommodations, my five 
days in Chicago from Washington, 
D. C., would have been even more 
costly. To me the experience and 
inspiration were well worth the cost, 
and I urge other young lawyers to 
share in this experience next year— 
or as soon as a meeting comes their 
way. The perspective of the legal 
profession thus gained enables you 
to engage in your own practice with 
a greater measure of understanding 
and satisfaction—or healthy dissatis- 
faction. And the association with 
such men as the late George Maurice 
Morris, who literally gave his life 
for the profession, can hardly fail to 
inspire a sense of humility and real- 
istic self-appraisal of one’s own po- 
tential contribution to the profession 
in the years ahead. 

Donatp K. DUVALL 
Washington, D. C. 
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The Almost-Forgotten Claimant: 


American Citizens’ Property Rights Violated 


by Seymour J. Rubin + of the District of Columbia Bar 


= The ‘‘almost-forgotten claimant'’ of whom Mr. Rubin speaks is the American 
citizen who has property claims against Balkan governments that are now puppets 
of the Kremlin. Despite the provisions of treaties with Bulgaria, Hungary and 
Rumania, and in clear violation of international law, American owners of property 


expropriated in those nations have been ignored. Mr. Rubin's article expresses 
the hope that at last the United States Government is about to do something 


for these claimants. 





"For a long time, there have 
been under consideration in the 
Executive Branch of the Government 
proposals for compensation of those 
American nationals who have prop- 
erty claims against the Governments 
of Bulgaria, Hungary and Rumania. 
These proposals were presented to 
the Congress on July 1, 1954, as 
S. 3698. The bill comes at long 
last; for it has been evident for 
some years that steps ought to be tak- 
en on behalf of this class of claimant, 
whose rights both under internation- 
al law and under treaties seem al- 
most to have been forgotten by all 
but a handful of officials. 

The current world situation is a 
parlous one. Basic human rights are 
violated daily in the Soviet satellites 
as well as in the Soviet Union. The 
threat to the peace of the world from 
the attitude of the Soviet bloc is so 
great that it has understandably over- 
shadowed some of the problems 
which are, in the cosmic order, not 
so earth-shaking in significance. The 
violations of international law and of 





treaties of which the Soviet bloc is 
guilty are so serious as perhaps to 
have made similar violations in the 
limited field of property rights seem 
inconsequential by comparison. But 
the existence of the great problems 
does not justify the neglect of the 
smaller ones. Indeed, it is sometimes 
the smaller problems which are the 
more soluble, if not by negotiation 
then by self-help. And a start on the 
larger problems may well be made in 
this way. 

Moreover, the property claimant 
is not of importance just in himself. 
The Randall Commission is only 
the last of a series of Presidential and 
other commissions which have em- 
phasized the importance to the peace 
of the world of American trade and 
American investments abroad. To a 
great extent, American investments 
have followed American trade, and 
American trade has followed the line 
of our national interests. For these 
reasons, the United States, particu- 
larly since the end of World War II, 
has been interested in the expansion 





of our peaceful trade and of our in- 
vestments abroad. Guarantees for 
both trade and investment have been 
sought, sometimes in the provisions 
of such international agreements as 
the General Agreement on Tariffs 
and Trade, which, inter alia, aims at 
the reduction or elimination of vari- 
ous trade restrictions or discrimina- 
tions, sometimes in treaties looking 
toward such guarantees and toward 
guarantees of fair treatment for in- 
vestors, sometimes in guarantees 
which are offered by the Economic 
Cooperation Administration or its 
successor agencies, or by the Export- 
Import Bank. If there is all this ac- 
tivity in connection with trade and 
investment abroad—and much activ- 
ity not necessary to detail here—then 
the subject must have a significance 
beyond that of the interests of the 
trader or the investor. 

Thus, what is done on behalf of 
those who have clear rights under 
treaties or under international law 
assumes an importance greater than 
the particular case. For it indicates 
with what seriousness our authorities 
will apply themselves to backing up 
with deeds the words of encourage- 
ment which they speak to those who 
may be putting a tentative toe into 
the unknown waters of foreign in- 
vestment. The conclusion of a treaty 
of friendship and commerce which 
contains commitments on the subject 
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of fair treatment of investors is a 
substantial encouragement to those 
investors who are already established, 
and may invest more, as well as to 
those who may be thinking about 
their first try in the foreign field. 
But the effect is wholly lost, and a 
reaction sets in, if, in those cases in 
which treaties do exist and in which 
action in violation of the treaties is 
taken by the other government con- 
cerned, measures of protection are 
slow or reluctant or hesitant. And, 
let it be clear, we are here talking 
about entirely legal and reasonably 
available measures of protection— 
not about sending in the Marines. 

It is because of this broader per- 
spective of the enforcement of rights 
to which property claimants are en- 
titled under valid treaties, as well 
as under general international law, 
that the subject of this article is 
narrower, in the territorial sense, 
than it might be. Property claimants 
have been injured in other countries 
besides the Balkan satellites—Poland 
and Czechoslovakia, to name two.! 
But the treaty basis is not the same 
as it is in the Balkan satellites. In 
those satellites there are peculiar 
treaty provisions, which pose certain 
problems; and the treaty provisions 
in each of them are the same. The 
scope of this article has therefore 
been limited to a survey of some of 
the problems which arise out of the 
injuries done to American owners 
of property in Bulgaria, Hungary or 
Rumania. 


All the Balkan Satellites 
Have Expropriated American Property 


It is perhaps worth-while first to 
state the obvious: all of the Balkan 
satellites have expropriated Ameri- 
can—as well as other non-Communist 
foreign—interests within their terri- 
tory; none of them has made any 
compensation to those American in- 
terests. These actions—and inactions 
—are in direct violation of the rule 
of international law which requires 
that expropriation be accompanied 
by prompt, effective and adequate 
compensation. They are also in viola- 
tion of provisions of the treaties of 
peace with these countries, which 
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provide for national and most-fa- 
vored-nation treatment for United 
Nations nationals, including juridi- 
cal persons, in all matters pertaining 
to commerce, industry and other 
forms of business activity. 

The expropriations have come 
about in various ways, some dis- 
guised, some open. Even before the 
era arrived in which any non-Soviet 
bloc foreigner was denounced as a 
capitalistic imperialist and spy, these 
countries had evolved many ingen- 
ious devices to harass the foreign 
businessman. “Creeping expropria- 
tion” was a technique brought to a 
high point of development by these 
countries. Only at a comparatively 
late date did such forthright state- 
ments emerge as the one by which 
Rumania justified her nationaliza- 
tion law of June 11, 1948: “. . . the 
nationalization . . . consolidates our 
economic and political independ- 
ence, fortifies the forces in their 
struggle against the attempt at in- 
terference in our internal affairs 
and rape of our independence, 
carried on by the Anglo-American 
imperialists”. Before then, Ruma- 
nia and her sister states had sur- 
rounded foreign enterprise with 
a net of restrictions, each of them 
difficult to contest in principle, but 
adding up to effective loss of control 
over the enterprise by its formal 
owners. A labor law would provide 
for participation in management by 
a committee of the workers; but the 
committee would be hard-shell Com- 
munists, not the old workers who 
now were denounced as mere tools of 
their former bosses. Price controls 
would be enacted—controls which 
would put a floor under the prices 
paid for raw materials and a ceiling 
on prices charged for products sold. 
In view of “national necessity”, al- 
locations controls would be brought 
into play; both purchases and sales 
would be subject to this type of con- 
trol. Not all of these devices were 
used at the same time, but only be- 
cause one or another, or the com- 
bination of some of them, was suf- 
ficient to achieve the clear purpose— 
removal of control from the foreign 





owner without open and declared 
confiscation.” 


The point at which regulation be- 
comes confiscation is, under normal 
circumstances, a fuzzy one. The 
United States has many regulatory 
statutes which are not commonly re- 
garded as involving a “taking” of 
property. But where confiscation is a 
deliberate purpose, it is easy to use 
the kind of regulations enacted by 
the Hungarians, for example, in 
dealing with foreign oil interests, to 
achieve that purpose. It must have 
come as something of a relief to the 
foreign interests involved when the 
inch-by-inch amputation ceased, and 
the aim became overt. 

The expropriations in the Balkan 
satellites have clearly given rise to 
claims. As is suggested infra, ways do 
exist to satisfy these claims, at least 
to some extent, other than reliance 
on diplomatic negotiations which in 
present circumstances are obviously 
doomed to failure. The expropria- 
tions are also important because they 
have substantially affected the rights 
of another class—though a largely 
overlapping class—of American prop- 
erty claimants. These are those per- 
sons who were entitled to compensa- 
tion for damage done in the course 
of the war to their properties in the 
Balkan satellites. 


Article 24 of the 

Rumanian Treaty 

Article 24 of the Rumanian Treaty 
of Peace describes this latter class 
of claimant. The article is identical 
with provisions of the Treaties of 
Peace with Bulgaria and Hungary 
(also Italy). The article provides, 
first, that the property of United Na- 


‘ tions nationals shall be restored to 


good order and then returned to 
those nationals. The return is to be 
free and clear of encumbrances 
placed on the property during the 
war. The article then goes on to pro- 
vide, in paragraph 4 (a), that: 





1. For a discussion of some of the problems in 
these countries, and Yugoslavia, see Rubin, ‘’No- 
tionalization and Compensation’, 17 U. of Chi. 
L. Rev. 458 (1950). 

2. See Rode, ‘‘The International Claims Com- 
mission ef the United States’, 47 Am. Jour. of 
Int. Law 615, 616 (1953), for a list of types of 
expropriation measures. 
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In cases where property cannot be 
returned or where, as a result of the 
war, a United Nations national has 
suffered a loss by reason of injury or 
damage to property in Roumania, he 
shall receive from the Roumanian 
Government compensation in lei to 
the extent of two-thirds of the amount 
necessary, at the date of payment, to 
purchase similar property or iv make 
good the loss suffered. 

The article is far from clear, on 
its face, about the distinction be- 
tween those properties which were 
to be put in “complete good order” 
before being restored and those as to 
which the two-thirds local currency 
provisions would apply.’ It has been 
generally assumed that industrial 
properties damaged by bombing or 
other acts of war were in the latter 
category, and, for purposes of this 
discussion, without prejudice, the as- 
sumption may be indulged. The 
question why the two-thirds figure, 
rather than a full compensation fig- 
ure, is answered in the political 
struggles of the peace conference and 
in the kind of compromise that is 
struck because some kind of agree 
ment is necessary. 

The basis of the article obviously 
is the expectation that the damaged 
properties would be rebuilt. They 
were expected to be repaired, and the 
former owners were to be able to 
return to their control and use. The 
other provisions of Article 24 of the 
Rumanian Treaty make this amply 
clear, even if the basic expectations 
were not apparent on the face of the 
portion already quoted. Thus, the 
article provides not only that the 
two-thirds compensation to be paid 
should be freely usable in Rumania, 
but also that the Rumanian Gov- 
ernment must accord to United Na- 
tions nationals “the same treatment 
in the allocation of materials for the 
repair and rehabilitation of their 
property in Roumania and in the al- 
location of foreign exchange for the 
importation of such materials as ap 
plies to Roumanian nationals”. 

Although there clearly could be 
argument on the principle and on 
the less than 100 per cent, it was not 
unreasonable to provide local cur- 
rency compensation, on the rebuild- 





ing theory, to war damage claimants 
under the treaties of peace. For years 
prior to the outbreak of war, these 
owner-claimants had been subject to 
the exchange controls of the various 
states in which they had their hold- 
ings. They could not have repatriat- 
ed their capital had they desired to 
do so—and many of them did so de- 
sire. In theory, therefore, the local 
currency compensation would put 
them back in their prewar position— 
or it would have, had the compensa- 
tion been to the extent of one hun- 
dred per cent. In practice, too, there 
was little meat in the argument that 
they should be compensated for war 
damage in their own currencies; even 
had this been agreed in principle, 
the funds just would not have been 
there in the broken and depleted 
treasuries and foreign exchange cof- 
fers of the ex-Nazi satellites. Making 
the best of facts which could not be 
argued away, the provisions of Arti- 
cle 24 seemed at the time not too 
bad. 

But these provisions have now 
been repudiated. They have been re- 
pudiated first by non-implementa- 
tion and, later, by expropriation of 
the properties. It needs little argu- 
ment that provisions giving an Amer- 
ican claimant funds to repair his fac- 
tory are frustrated if the factory is 
taken away. Article 24 and its sister 
clauses in the other Balkan treaties 
have been repudiated, as have also 
the arbitration clauses under which 
the repudiation of Article 24 was to 
have been discussed. 

The fact of this repudiation makes 
it possible to look elsewhere in the 
treaties and in international law for 
measures of relief. The doctrine of 
rebus sic stantibus is generally ap- 
plied in connection with relief from 
an obligation—if it can be said to be 
generally applied at all. But in cir- 
cumstances such as these, where a 
right to compensation was clearly 
stated and clearly intended to be sub- 
stantive, it would not seem amiss to 
examine closely both the treaties 
themselves and the general principles 
of international law, with a view to- 
ward a remedy for the violated right. 
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Seymour J. Rubin was graduated from 
the University of Michigan and received 
his LL.B. and LL.M. from the Harvard 
Law School. He has been in private 
practice in Washington, D.C., since 


1948 when he resigned as Assistant 
Legal Adviser for the Department of 
State. 





The Alternate Remedies 
in Article 27 | 


An eye roving over the treaties for 
alternative remedies lights on Article 
27 of the Rumanian Treaty and its 
sister clauses in the other satellite 
treaties. Article 27, in relevant part, 
provides: 


1. Each of the Allied and Associated 
Powers shall have the right to seize, re- 
tain, liquidate or take any other action 
with respect to all property, rights and 
interests which at the coming into 
force of the present Treaty are within 
its territory and belong to Roumania 
or to Roumanian nationals, and to 
apply such property or the proceeds 
thereof to such purposes as it may de- 
sire, within the limits of its claims and 
those of its nationals against Rouma- 
nia or Roumanian nationals, including 
debts, other than claims fully satisfied 
under other Articles of the present 
Treaty. All Roumanian property, or 
the proceeds thereof, in excess of the 
amount of such claims, shall be re- 
turned. 

2. The liquidation and disposition 
of Roumanian property shall be car- 

(Continued on page 1007) 





3. The same problem under the Italian Treaty 
of Peace is discussed in Kane, ‘Some Unsolved 
Problems Regarding War Damage Claims Under 
Article 78 of the Treaty of Peace with Italy’’, 
45 Am. Jour. of Int. Law 357, 362 ef seq. (1951). 
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The Lawyer and Capitalism: 


Part 1 


by William J. Palmer - Judge of the Superior Court of Los Angeles County, California - 


™ In this issue, the Journal presents the first half of Judge Palmer's analysis 
of the struggle between the men of the free world and the overlords of 
Communism. He points out the fundamental fallacy in the Communist dialectic 
and restates the basic theory of capitalism on which the United States has 
provided its people with the highest standard of living in all history. 





I 
® Sometime, far, far away in the 
unsearchable distances of time, a 
being that moved upon the earth 
awoke one morning to be the first 
terrestrial capitalist. He had not con- 
sumed, destroyed, discarded or aban- 
doned all the gains of his yesterday’s 
activities. He ‘had attained, if only 
instinctively, a sense of the future; 
and he held possession of something 
which, he felt, would be of value to 
him, utilitarian or pleasurable. He 
had discovered the thing that he 
held, or had captured it, struggled 
for it, or himself had fashioned it 
entirely or in part; and he had a 
feeling that the thing belonged to 
him, that it was his, now a part of 
his total self. It may have been a 
nest, a hole in the ground, a cave; 
it may have. been food, feathers, 
bones or a hide; it may have been a 
stone, a stick or a club. Whatever it 
was, it was a start against future 
time; to this extent his past efforts 
had been consolidated; he had some- 
thing with which to start the new 
day, something for which he would 
not have to grub in this new interval 
of awareness. And, hence, he could 
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direct his attention to other activi- 
ties, or he might choose a compen- 
sating leisure. 

From that day to this, the essential 
and simple nature of capitalism has 
not changed. It is still waking in the 
morning and finding that you have 
something with which to start the 
new day; something that belongs to 
you and into which your past labors 
have been consolidated; something 
that you did not expend, consume, 
waste or gamble away; something 
that makes it not necessary for you 
to spend this day moiling for raiment 
to wear, or for food, or for shelter 
for the storm or the coming night. 
Your clothing is ready for you; your 
breakfast is in the refrigerator and 
on the shelves; your car is in the 
garage; the streets have been paved; 
an office with its desk, files, books 
and equipment or a plant or shop 
with its machinery and tools awaits 
you; children are taken to 
school by bus, streetcar, bicycle or 
private car; a building with desks, 
books, blackboards and all necessary 


your 


equipment is housing them comfort- 
ably in the pursuit of education. 
The day moves by, your office is 


closed, your tools laid down, and 
thanks to a thousand items of capital 
in stores and at home, your wife, 
although busy at P.T.A., club or 
church through the afternoon, 
spreads a wholesome and appetizing 
dinner before you. Your lounging 
chair, your pipe, push-button elec- 
tricity, | thermostatically-controlled 
furnace, newspaper, radio, television, 
phonograph, books, cards, combine 
to offer an evening of recreation or 
enlightenment as you choose. And 
then to bed: an inner-spring or 
foam-rubber mattress, clean sheets, a 
soft pillow, warm coverings and, if 
needed, an electric blanket! 

All this is capitalism, and all this 
is all there is to capitalism in its 
essential nature. 

II 
To any adult person of average men- 
tal stature these facts must be clear: 

1. Capitalism is the natural and 
necessary incident of the evolution 
of mind; it is the vehicle of and 
almost a synonym for progress; it is 
as necessary to a civilization of any 
level or quality as oxygen is to hu- 
man life. 

2. The ideal economic goal of any 
aspiring society is a state of general 
advancement wherein the greatest 
possible number of persons are indi- 
vidual capitalists, and the capital 
that each can call his own is such 
as to sustain a reasonable pride 
in personal achievement and to 
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provide gratification, comfort, con- 
fidence and a basis for security. 

3. No progress toward that goal 
can be made by socialism. Its doc- 
trinal essence calls for destroying the 
individual capitalist, except only in 
a restricted and always-controlled 
degree, and for destroying his oppor- 
tunities. Not confessedly, but by 
logic and experience, it leads to the 
atrophy of those faculties of inde- 
pendent initiative, self-confidence, 
self-reliance, imagination and dar- 
ing, of the drive of ambition for 
personal achievement, of the com- 
petitive spirit and of the will for 
voluntary self-directed discipline, all 
factors in the making of individual 
capitalists. 

4. No progress toward that goal 
can be made by government except 
as government (a) contributes to 
the education and training of citi- 
zens to be competent, useful, self- 
reliant, self-sustaining members of 
the community, eager to gain the 
satisfactions of personal achievement 
and of self-dedicated service to soci- 
ety through that achievement; or 
(b) creates an atmosphere or cli- 
mate that is favorable to the self- 
willed, full development and con- 
structive employment of the indi- 
vidual’s talents and capacities, and 
to the just and philosophical accept- 
ance by all of the inequalities in 
attainments and rewards that will 
result; or (c) refrains from destroy- 
ing the incentive for private adven- 
ture by policies that make the 
hazards too great and the rewards 
too small to invite or justify the 
risk of the individual's capital; (in 


this connection, possibilities con- 


fronting government are confiscatory 
taxes, burdensome regulations and 
reports, discouraging interference 
with the owner’s right and respon- 
sibility of management, unreason- 
able and destructive labor strife, 
etc.); or (d) makes and enforces 
fair rules of the game designed to 
promote honest and wholesome com- 
petition and to be kind and merciful 
to those who fail, helping them to 
gather their mental and spiritual 
resources together and to stand, walk 
and run again (e.g., bankruptcy and 








kindred laws); or (e) gives direct, 
financial assistance to the strength- 
ening, founding and expansion of 
private enterprise (e.g., farmers’ sub- 
sidies, Reconstruction Finance Cor- 


‘poration). Some day a government 


that has thrown billions of dollars 
into the economic machinery of 
other countries will conceive the 
idea of gambling a little money on 
the ideas and dreams of ambitious- 
to-be business adventurers here at 
home, the “little fellows” with “big 
ideas”, an occasional one of whom 
will succeed and pay back society’s 
gamble on the others. All will be 
wiser from the experience. 

5. The ideal economic goal can 
be achieved only by individuals 
themselves and hence can be drawn 
closer only by those factors that im- 
prove the quality of individuals. 


lll 


The reader, perhaps, already is ask- 
ing, “why the title, “The Lawyer and 
Capitalism’?” With assurance that 
the query will be answered in time, 
let us now proceed to business hav- 
ing logical priority. A world-wide, 
fateful war is being fought today 
between two types of capitalism. At 
stake in that conflict are not only 
the earth’s capital assets, but the 
freedom of men’s minds. One of the 
protagonists, which loosely is called 
communism, in its aggressive cam- 
paign to entice and subjugate the 
human mind, has an expedient in 
its own fanatical self-deceptions and 
in its unrestrained approval of be- 
guilement by designed fraud. 

The first self-deception and fraud 
of communism resides in the premise 
that it has something which is not 
capitalism to substitute for capital- 
ism. Clearly there is no substitute for 
capitalism except to climb into the 
time machine, push the button for 
reverse, and travel back through mil- 
lions of years to a time when no 
animal on earth had a nontransient 
nest, shelter, “home” of any sort, 
tool, weapon or cached food. What 
communism does is to install, with 
the support of armed might, the 
worst kind of capitalism, 1.¢., monop- 
olistic and gangster, as distinguished 
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from the best kind, the kind that 
exists in America, which is competi- 
tive and open. American capitalism 
is open because no law or custom 
bars anyone of any level of society 
from joining the ranks of the capi- 
talists. This truth has been demon- 
strated so many tens of thousands of 
times as to be almost platitudinous. 
Nevertheless, at this juncture in 
world affairs, the point cannot be 
overemphasized, and two _ illustra- 
tions from personal observation will 
be given. 

A few years ago I tried a case 
whose parties on one side were for- 
mer noncommunist Russians, two 
brothers who had escaped the Bol- 
shevik terror and who, in time, had 
reached America and had become 
citizens. They had embarked upon 
a restaurant business, and, through 
a calendar year embraced within the 
factual issues of the case, had oper- 
ated two restaurants. Copies of their 
income tax returns for that year 
were produced in court. These two 
refugees from Russia had paid taxes 
on a net income for that year 
amounting to $120,000 plus some 
dollars and cents! 

On two recent Saturdays my wife 
and I visited one of the most beauti- 
ful churches in the world, the Cathe- 
dral of Saint Sophia (Greek Ortho- 
dox), Los Angeles. It was founded 
and in large part financed by a man 
who, as a boy of 19 and a poor 
immigrant, came to America from 
Greece: Charles P. Skouras, Presi- 
dent of Fox West Coast Theatres. 

In the open capitalism of the 
United States, each person’s oppor- 
tunity is measured by his own per- 
sonality, ability, aptitudes, health, 
ambition, industry, integrity, imagi- 
nation and daring, and, in all frank- 
ness, let us add the “breaks” of the 
game. They certainly often and per- 
haps usually go to those who make 
them, and they have no significance 
except as they go to those who are 
qualified to take advantage of them. 

We are told now and then that a 
“concentration of wealth” exists 
among a small percentage of families 
in the United States. (Our wealthy 
families are independent, belong to 


November, 1954 * Vol. 40 965 









The Lawyer and Capitalism 


no conspiracy and in many in- 
stances are competitors. They belong 
to different political parties, different 
religious faiths, different clubs and 
societies, and they read different 
newspapers, magazines and books.) 
We have in our country, too, as they 
have in all countries, a concentra- 
tion of intelligence, culture, talent, 
knowledge and leadership. In any 
regime providing free opportunity, 
a small percentage will rise to the 
top. This fact does no social injury 
if the way is kept open for all per- 
sons to strive toward the top and 
for each to go as far as he can. In- 
deed, it is the law of progress that a 
few individuals first must go to the 
top, to demonstrate the possibilities 
and opportunities, to show the way, 
and to help others to follow. Plant 
a vine, watch it grow, and you will 
see how human society is carried 
upward by the individuals who first 
go upward. 

- Competitive and open capitalism 
leads to a diffusion of capital which 
is both impossible and inconceivable 
under the monopolistic capitalism of 
the socialist. The data to follow 
come from the magazine Fortune, 
Volume 46 (September, 1952), page 
87. 

In 1952, one or more persons in 
each of 82.3 per cent of all family 
units in the United States were own- 
ers of life insurance. One or more 
persons in each of 52.8 per cent of 
those family units owned savings ac- 
counts. One or more persons in each 
of 90.7 per cent of those units owned 
one or more of nine favorite forms 
of solid investment, not counting 
the owners of real estate. Millions of 
our people own real estate. Six and 
a half million people owned the 
shares of stock in 5000 corporations, 
including the 2300 listed on various 
exchanges. Among these family-unit 
shareholders, 200,000 received an- 
nual incomes of less than $2,000. 
But in 1952, we had not merely 5000 
business and industrial units in the 
United States. The average number 
of operating businesses through that 
year was 4,043,000 (Information 
Please Almanac, 1954, page 130), 
representing, no doubt, many times 
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that number of owners. 

Shortly we shall see who owns the 
capital assets under a communist 
regime. 


IV 


A second self-deception and fraud of 
communism derives from its foun- 
dational premise that the people as 
a whole, or the proletariat, can and 
shall own the capital and economic 
processes of a country. 

The words “own”, “belong” and 
“ownership” are only words. They 
do, of course, denote a concept to 
most of us, and that concept is quite 
well defined in the California Civil 
Code, section 654.: 

“The ownership of a thing is the 
right of one or more persons to pos- 
sess and use it to the exclusion of 
others.” 

It is clear that public ownership, 
even in its best sense, is a different 
concept, for no one would contend 
that public ownership is the right of 
all of us to actually possess and use 
a property. Neither would any 
thoughtful person contend that the 
mere fact of property standing of 
record in a government’s name 
makes all of us in reality the owners 
of it by any concept of ownership 
that we understand. The few officials 
who at any given time have control 
of public property come closest to 
its ownership in a practical sense 
which conforms to our concepts of 
possession and management. Plainly 
the people as a whole cannot have 
the control and management of any 
item of property; nor can they have 
possession of it, in the sense that 
individuals singly or jointly can pos- 
sess property. 

The extent to which all of us, as 
a community or society, can have 
ownership in public property, real 
or so-called, depends on a number 
of factors, no one of which is that 
someone or some group says that 
it is ours. Those factors are: (1) 
whether or not the officers in control 
are in any way subject to our con- 
trol; (2) whether or not the prop- 
erty is managed with such honesty, 
efficiency and dedication to social 
welfare that the public is benefited 
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by that management, as against the 
results that would accrue to the peo- 
ple from private ownership and 
management; (3) whether or not 
all of us share equally or have a 
right to share equally or share justly 
on some equitable and reasonable 
basis in any benefits flowing from 
the control and management of the 
few; (4) whether or not those few 
who are in actual control and man- 
agement also control the police, the 
courts, the lawmaking, the press, the 
business of publishing, radio, tele- 
vision, education, and all means of 
communication, and thus whether 
or not the people who are supposed 
to be the owners of a property can 
be and are likely to be served with 
full and true information concerning 
it and to be protected in their rights. 

With these factors in mind, let us 
compare the kind of ownership ac- 
tually effected by a communistic 
regime and that exemplified by a 
typical American corporation. Un- 
der communism, a nation’s capital 
assets are in the absolute control of 
a handful of individuals, over whom 
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the people have no control. This 
same small group control the law- 
making, courts and all means and 
avenues of public communication, 
information and education. They 
also control the ubiquitous secret 
police. Having no competition, and 
no watchdogs over them, and hav- 
ing and exercising power to brutally 
stifle any criticism or nonconforming 
expression, they can be grossly inef- 
ficient, as compared with good pri- 
vate management, without the pub- 
lic knowing the facts or the cause, 
or being able to do anything about 
the matter. Their prime object at 
all times is to maintain their own 
position and their own power. At 
this they are cunning, cruel and 
relentless. These few actually own 
the nation’s capital assets, and they 
do with those assets as they please. 
They are capitalists of fabulous mag- 
nitude. They, of course, do not 
please to dangerously defy or ignore 
the good will of the people. In spite 
of all their power, they, too, hunger 
for plaudits and they harbor con- 
tinual fear. As Elbert Hubbard once 
said, ‘there is no freedom on earth 
or in any star for those who deny 
freedom to others”. But without any 
independent vehicle of information 
and without any factor of control, 
the people must accept without 
audible or visible complaint what 
they receive from the tyrant-capital- 
ists of communism. 

A certain typical American cor- 
poration has about 200,000 stock- 
holders, no one of whom owns as 
much as one per cent of the stock. 
At least once a year, every stock- 
holder has a right to vote for the 
directors, and he does not even have 
to be present at a meeting to cast 
his vote. He may vote by proxy. The 
voting is voluntary and the counting 
is honest. Special meetings may be 
called on notice. The stockholder 
can sell his interest in the corpora- 
tion or otherwise deal with it at any 
time he wishes. It is identifiable, 
precise, and immediately valuable 
to him. He has a right to inspect 
the books of the corporation at any 
reasonable time. Any question he 
may put to the management about 











the business will be honestly an- 
swered and with reasonable prompt- 
ness. To him the directors are legally 
responsible in the most enlightened 
moral sense, and they carry that re- 
sponsibility seriously. They pay him 
regularly his pro rata share of dis- 
tributable net income. They also 
pay regularly to government in 
taxes, for the use of all the people, 
a large share of the corporation’s 
income. Their books and financial 
records are watched over by certain 
of the ablest certified public account- 
ants, whose professional ideals and 
obligations require their conscien- 
tious efforts in the keeping of honest 
records and the making of accurate 
reports. The corporation has com- 
petition. It does not control any of 
the means of public communication 
or any of the schools or colleges, and 
it has no control over government. 
Of necessity, the business is genu- 
inely dedicated to the public wel- 
fare, because its profits and its con- 
tinued existence depend on such 
dedication. The management-per- 
sonnel and the directors have been 
chosen not because they belong to 
a clique, a gang, a party or a con- 
spiracy, but because of proved ability 
and character. 

Two hundred thousand regular 
American citizens really own the 
assets of this corporation, and each 
actually owns and can deal with his 
own share, and, what is more, any- 
one else, no matter who he is, if he 
has or can save a little money to 
invest, can become a part owner, 
too. 

In the typical, successful American 
corporation, democracy has attained 
its finest and most convincing ex- 
pression. Compared with it, the 
communist concept and practice of 
ownership is such a dissolute sham 
that even the past in human history 
would be ashamed to acknowledge 
its prototype. 


V 
In the communist ideology, the own- 
ership by the proletariat of all the 
economic processes is a theoretical 
necessity. It is postulated that only 
by such ownership can the workers 
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receive the total return from their 
labor; that they then do not have to 
share any of the return with stock- 
holders and other proprietors who 
are a nonproductive class riding on 
the backs of the proletarian workers. 

Howsoever plausible this doctrine 
may seem to the gullible, any dia- 
lectical validity indicated by it fails 
completely of substantiation in the 
actual operation of the socialist 
regime. In the acceptance and advo- 
cacy of the foregoing theories reside 
the third self-deception and fraud 
of socialism. Before confronting the 
reasons for the certain failure of the 
theories, let it be noted by contrast 
that the real ownership of their own 
business by workers is an old idea 
and actuality under open and com- 
petitive capitalism such as exists in 
the United States. Here no law, cus- 
tom or insurmountable difficulty 
ever has barred workers of ability, 
imagination and good character 
from establishing, owning and con- 
ducting their own business. Accord- 
ing to the Statistical Abstract of the 
United States, 1953 (page 197), pub- 
lished by the Department of Com- 
merce, there were in this country in 
1950 over 9,500,000 self-employed 
workers. By their own free choice, 
these persons owned the businesses 
in which they worked, and they re- 
ceived all the profits. 

The socialist tenet that the work- 
ers can receive all that they produce 
under socialism and, hence, will re- 
ceive more than workers under com- 
petitive capitalism, promptly runs 
into an impasse when socialists take 
over. Workers under socialism (mo- 
nopolisticcapitalism) have to be 
paid a wage to live, just as workers 
are paid a wage under the competi- 
tive capitalism of our country. A 
difference does exist: the wage is 
much greater in the latter case. If 
the worker is to have a share of 
profits above his wage, profits must 
be made. But profits are taboo under 
socialism. They are the supreme evil 
that socialists propose to end. If any 
profits were made in one business 
or industry, to be divided among its 
workers, those profits would have to 

(Continued on page 1013) 
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= Robert Houghwout Jackson, 1892-1954 


He learned his law at Albany and in 1913 was ad- 
mitted to the Bar. At Jamestown, New York, he then 
began that brilliant career that was to lead him to a 
place on the Supreme Court of the United States where 
he sat for thirteen years and contributed mightily to 
its great work until the very day of his death. 

For many years he practiced his profession privately. 
He was courageous and tenacious in advancing his views 
and standing steadfastly by his principles. But he was 
ever patient and ready to listen to the opinions of 
others. 

It was some years before he was appointed to high 
office. Thereafter he devoted his fine talents unselfishly 
and exclusively to his labors in the public interest. 

In 1923 he joined the American Bar Association and 
for many years gave generously of his best efforts in 
furthering the work of the Association. Even as he came 
to the end of the trail, he was still a devoted servant of 
the organized Bar. 

He liked to be known to his friends as Bob. Yet from 
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this gracious and generous gesture on his part there 
grew no undue familiarity—nothing to lessen his dignity 
nor to impair his quiet, modest self-assurance. His whole 
attitude toward those about him gave evidence always 
of the warmth of his heart and the sympathetic under- 
standing in his mind. 

To be with him, privileged to know something of his 
genial and companionable nature, was a source of real 
joy. And his cheerful optimism and happy spirit gave a 
lift to any who might for a moment stand by his side. 

He has made his last brave fight and no one may 
venture to say that his place can ever be filled. 

One who never turned his back but marched breast 

forward, 

Never doubted clouds would break, 

Never dreamed, tho’ right were worsted, wrong would 

triumph, 

Held we fall to rise, are baffled to fight better, 

Sleep to wake. 


No, at noonday in the bustle of man’s work-time 
Greet the unseen with a cheer! 


= Give Him a Pennon! 


Your editors take pleasure in reprinting in this issue 
a letter from a young lawyer, Donald K. Duvall of 
Washington, D. C. You must read it! Here is a young 
man who attended our Annual Meeting in Chicago for 
five days at the modest expense of $125. It was his first 
trip to an Association Annual Meeting. We venture a 
guess that it will not be his last! 

Reviewing the impressions he took away with him, he 
tells us that most vivid in his memory was the dedica- 
tion service of our new Bar Center at the Rockefeller 
Memorial Chapel. The idealism of that scene is still 
fresh in his thinking. Yet, with his feet on the ground, 
Mr. Duvall envisions the typical American lawyer as a 
practical man, continuing his legal education and 
watching his finances at the same time. He is impressed 
by the professional and social contacts which the Annu- 
al Meeting offers—including the “attractive daughter” 
of one of us oldsters! The varied activities of the Sec- 
tions and Committees caught his interests. City law- 
yers, country lawyers, specialists and general practi- 
tioners—all gave him helpful friendly advice. His con- 
clusion is that his experience was well worth the cost. 
It inspired him with a sense of humility and self- 
appraisal for his years ahead in the law. But lest we 
spoil it for you, we leave you to enjoy his letter for 
yourself. You will find it on page 960. 

What would Mr. Justice Holmes have said to such 
an idealistic, yet practical, young lawyer? These frag- 
ments of the great jurist’s wisdom come immediately 
to mind: 

“Law is the business to which my life is devoted, and 
I should show less than devotion if I did not do what 
in me lies to improve it. . . . The law is the calling of 
thinkers. ... A man may live greatly in the law. .. . To 
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To All Members of the American Bar Association 


Acting under authority granted by the House of Delegates, the Special 
Committee on Revision of Circular 230 has drafted and sent the following 
statement to the Secretary of the Treasury. 

Because the subject matter of the statement is of such vital importance 
to every lawyer, not only from the standpoint of the immediate issue 
involved but the implications surrounding it, I respectfully request that 
every member of the Association read and carefully consider the statement. 


October 13, 1954 


Sincerely yours, 
Loyp Wricnt President 





TO THE SECRETARY OF THE TREASURY: 


Statement of the American Bar Asso- 
ciation Regarding Proposed Revision of 
Treasury Department Circular No. 230 


1. Introduction 


(a) History of Circular 230 and par- 
ticularly Section 10.2(f) 

The need for regulation of practice 
before the Department of the Treasury 
was recognized at an early date when 
Congress enacted the Act of July 7, 1884 
(23 Statutes 258, 5 United States Code 
261), which authorized the Secretary of 
the Treasury to prescribe rules and regu- 
lations governing the recognition of 
attorneys and agents representing claim- 
ants before the Treasury Department. 
The Secretary has exercised the au- 
thority conferred upon him by this Act 
by the promulgation of Treasury De- 
partment Circular No. 230, which is the 
basic regulation governing practice be- 
fore the Treasury Department. Circular 
No. 230 has been in effect for many years 
and under the administration of the 
Director of Practice and the predecessor 
Committee on Practice a very high 
standard of practice before the Depart- 
ment has been achieved, to the benefit 
of the public and the Department. 

Since Circular 230 has been amended 
from time to time over the years, the 
Director of Practice concluded that it 
would be desirable to revise it so as to 
present its contents in a better organized 
form. The American Bar Association has 
been invited to present its views with 
Tespect to Circular 230, and is pleased 
to assist the Treasury Department in 
this work. A Special Committee of the 
American Bar Association on Treasury 
Department Circular 230 was appointed 
and has conferred at length with the 
Director of Practice and other officials 


of the Department with respect to all 
phases of the Circular and the American 
Bar Association is in general agreement 
with the suggested proposed revision of 
the Circular. 

The chief concern today of the Ameri- 
can Bar Association with respect to the 
revision of Circular 230 relates to Sec- 
tion 10.2 (f) which provides as follows: 


§ 10.2 (f) Rights and duties of agents. 
An agent enrolled before the Treasury 
Department shall have the same rights, 
powers, and privileges and be subject 
to the same duties as an enrolled at- 
torney: Provided, That an enrolled 
agent shall not have the privilege of 
drafting or preparing any written in- 
strument by which title to real or per- 
sonal property may be conveyed or 
transferred for the purpose of affecting 
federal taxes, nor shall such enrolled 
agent advise a client as to the legal 
sufficiency of such an instrument or its 
legal effect upon the federal taxes of 
such client: And provided further, That 
nothing in the regulations in this part 
shall be construed as authorizing per- 
sons not members of the bar to practice 
law. 


Section 10.2 (f) appears with minor 
changes not here material as Section 
10.39 of the proposed revision of Cir- 
cular 230. 

(b) The issue with respect to Section 
10.2 (f) of Circular 230. 

The American Institute of Account- 
ants has heretofore urged that this pro- 
vision be deleted from the Circular as 
revised, and the American Bar opposes 
the deletion of this clause. The Ameri- 
can Bar Association now understands 
that the American Institute of Account- 
ants has recently changed its approach 


with res to the deletion of Section 
10.2 (f) and that the American Institute 
of Accountants now urges instead that 
the following provision be added at the 
end of Section 10.2 (f) : 


The expression “to practice law” as 
used herein shall not include the doing 
of any acts which an enrolled agent is 
authorized or required to do by any 
other provision of these regulations. 


It is apparent that there has been no 
real change in the position of the 
American Institute of Accountants with 
this new proposal, since each of the 
approaches seeks to accomplish the same 
result. Stated in the words of the Ameri- 
can Institute of Accountants, that group 
wishes this change because Section 
10.2(f) prohibits an accountant from 
performing acts which “happen to be 
held to constitute the practice of law in 
the particular State in which he does 
them”. (Statement of the American Insti- 
tute of Accountants, dated December 
28, 1953, submitted to the Director of 
Practice of the Treasury Department). 


2. The Position of the 
American Bar Association 


(a) The American Bar Association 
Opposes the deletion or emasculation of 
the existing Section 10.2(f). 

The American Bar Association is op- 
posed to the deletion or amendment of 
existing Section 10.2 (f) as proposed by 
the American Institute of Accountants. 
The House of Delegates of the American 
Bar Association, at its meeting in March, 
1954, unanimously adopted the follow- 
ing resolution: 


Now Therefore Be It Resolved, That 
the American Bar Association recom- 
mends that in connection with any 
such revision, no change in substance 
should be made of the existing provi- 
sions now in said Treasury Department 
Circular 230 to the effect that the ad- 
mission of non-lawyers as agents be- 
fore the t shall not be 
deemed to authorize them directly or 
indirectly to engage in the practice of 
law. 

It is believed that the interests of the 
public and of the Treasury Department 
will be best served by the retention of 
Section 10.2 (f) in its present form in 
the revision of Circular 230. Signifi- 
cantly, the movement for deletion or 





modification of this provision did not 
originate within the Treasury Depart- 
ment. It originated with the American 
Institute of Accountants. 

(b) The American Bar Association 
does not oppose the representation of 
taxpayers by accountants before the 
Treasury Department. 

The position of the American Bar As- 
sociation with respect to representation 
of taxpayers by laymen before the 
Treasury Department has often been 
misrepresented by non-lawyer spokes- 
men. It has been asserted that the legal 
profession is seeking “to establish a 
lawyer monopoly of tax practice”. Noth- 
ing could be further from the truth. 
The legal profession is not seeking to 
encroach on the sphere of non-lawyer 
practitioners. The Bar recognizes that 
accountants, both certified and non- 
certified, perform a necessary and useful 
function in the fields in which they are 
qualified and licensed. 

The position of the American Bar 
Association and of the American Insti- 
tute of Accountants as to the respective 
spheres of the legal and accounting pro- 
fessions is well stated in the Statement 
of Principles agreed upon by the Na- 
tional Conference of Lawyers and Certi- 
fied Public Accountants on February 8, 
1951, and approved by the Council of 
the American Institute of Accountants 
on May 8, 1951, and by the Board of 
Governors and House of Delegates of 
the American Bar Association on Febru- 
ary 24 and 27, respectively, 1951. A copy 
of this Statement of Principles is at- 
tached hereto, entitled “Appendix A”. 

Item 6, page 3, of the Statement of 
Principles recognizes the right of both 
lawyers and certified public accountants 
to practice before the Treasury Depart- 
ment: 


6. Representation of Taxpayers Before 
Treasury Department. 

Under Treasury Department regula- 
tions lawyers and certified public 
accountants are authorized, upon a 
showing of their professional status, 
and subject to certain limitations as 
defined in the Treasury rules, to repre- 
sent taxpayers in proceedings before 
that Department. If, in the course of 
such proceedings, questions arise in- 
volving the application of legal princi- 
ples, a lawyer should be retained, and 
if, in the course of such proceedings 
accounting questions arise, a certified 
public accountant should be retained. 

(c) The American Bar Association 
recognizes the right of accountants to 
prepare tax returns. 

Item 2, page 2, of the Statement of 
Principles states as follows: 

Preparation of Federal Income Tax 
Returns. 


It is a proper function of a lawyer or 
li 


a certified public accountant to prepare 
federal income tax returns. 

When a lawyer prepares a return 
in which questions of accounting arise, 
he should advise the taxpayer to enlist 
the assistance of a certified public ac- 
countant. 

When a certified public accountant 
prepares a return in which questions 
of law arise, he should advise the tax- 
payer to enlist the assistance of a 
lawyer. 

(d) The American Bar Association 
recognizes the right of accountants to 
prepare claims for refund. 

Item 8, page 4, of the Statement of 
Principles provides: 


Claims for Refund. Claims for refund 
may be prepared by lawyers or certi- 
fied public accountants, provided, how- 
ever, that where a controversial legal 
issue is involved or where the claim 
is to be made the basis of litigation, the 
services of a lawyer should be ob- 
tained. 


(e) The American Bar Association 
recognizes that certain functions in the 
federal tax field should be performed 
only by accountants. 

Item 3, page 2, of the Statement of 
Principles provides, in part, as follows: 


When [the] ascertainment [of prob- 
able tax effects of transactions] in- 
volves difficult questions of classifying 
and summarizing the transaction in a 
significant manner and in terms of 
money, or interpreting the financial re- 
sults thereof, the lawyer should advise 
the taxpayer to enlist the services of a 
certified public accountant. 


The second paragraph of Item 4, page 
3, of the Statement of Principles pro- 
vides: 


Only an accountant may properly 
advise as to the preparation of finan- 
cial statements included in reports or 
submitted with tax returns, or as to 
accounting methods and procedures. 


3. The Responsibility of 
Lawyers to the Public 


(a) The public interest requires that 
only lawyers should be permitted to en- 
gage in the practice of law. 

The protection of the rights of the 
individual citizen in a free democratic 
society depends upon the legal profes- 
sion. Indeed, history has demonstrated 


that the public is always harmed when-. 


ever non-lawyers engage in the practice 
of law. Controls designed to ensure com- 
petency and integrity in the representa- 
tion of all citizens on legal matters could 
not be maintained if non-lawyers were 
permitted to engage in the practice of 
law. 

The legal profession consists of nearly 
a quarter million men and women lo- 
cated in every state and community of 


the nation who serve the purpose of 
protecting, through representation, the 
rights of all persons under the law. 
That representation is a responsibility 
to society, and not merely a privilege 
granted to lawyers. Lawyers are officers 
of the courts which admit them to prac- 
tice, and are subject to high standards 
of professional conduct enforced by the 
courts. 

From time to time over the centuries 
non-lawyers have sought, through one 
device or another, to perform legal serv- 
ices for compensation. In recent years, 
with the rapid development and expan- 
sion of regulation by administrative 
agencies of government, pressures have 
been brought by certain groups, who 
seek the prerogatives of the legal pro- 
fession without assuming the respon- 
sibilities of legal training and judicial 
supervision, to practice law before ad- 
ministrative agencies. 

The Treasury Department has taken 
note of this problem, and for more than 
two decades has been careful not to 
purport to authorize, through its regula- 
tions, any person who represents tax- 
payers before it, to engage in the prac- 
tice of law. For the Department to re- 
cede from its position under current 
pressures would, in the long run, be 
injurious not only to the public but to 
the Department as well. 

(b) The Treasury Department has 
properly recognized the role of the states 
in regulating the practice of law. 

The Treasury Department has for 
many years recognized the inherent right 
of the states to regulate the professions 
of law and accounting within their 
borders. These rules and safeguards pro- 
mulgated by the states are absolutely 
necessary for the protection of their 
respective citizens. The advocates of the 
deletion or modification of Section 
10.2 (f) are, in effect, asking that the 
Treasury Department grant to non- 
lawyers a federal license to do any and 
all acts in the federal tax field, even 
though those activities constitute the 
practice of law which is otherwise pro- 
hibited by state law. 

Section 10.2 (f) , as presently in effect, 
recognizes the right and the power of 
the several states to regulate the prac- 
tice of law within their borders, and 
disaffirms any intention on the part of 
the Department to interfere with the 
states’ authority in this field. There is 
no evidence that Section 10.2 (f), or the 
supervision of law practice by the states, 
has interfered with the work of the 
Department in the collection of the 
revenue or the expeditious disposition 
of federal tax controversies. 


4. Tax Law Is as Much Law as 
Any Other Branch of the Subject 


There can be no question but that 
tax law is law in the most vivid sense 














of the word. It has been suggested by 
some that tax law is a field of law 
separate and apart from the general 
body of law. To the contrary, tax law 
is a part of the seamless web of the law. 
It is not in any sense a unique or 
isolated topic. It cuts across virtually 
all branches of substantive law and 
necessarily weaves in their principles. 
The general law of the respective forty- 
eight states is inextricably a part of the 
body of federal tax law in that tax law 
interrelates the law of corporations, 
partnerships, trusts, wills and estates, 
gifts, future interests, real and personal 
property, divorce and a variety of other 
fields of substantive law. 

While many income tax problems in- 
volve accounting principles with which 
the certified public accountant is com- 
petent to deal, numerous problems in 
the tax field require for their solution 
an understanding of local and common 
law concepts of property, contracts and 
income; principles of constitutional due 
process of law; and the interrelations of 
the law in all its branches. Obviously, 
the knowledge, training and experience 
of lawyers is essential to the proper pro- 
tection of the taxpayer in such cases. 
It is for this reason that, in the State- 
ment of Principles, the certified public 
accountants agreed that when “ques- 
tions of law arise” the accountant 
“should advise the taxpayer to enlist the 
assistance of a lawyer”. 


5. The Present Section 10.2(f) of 
Circular 230 Does Not in Any Way 
Restrict the Proper Function of 
Accountants in the Tax Field 


(a) The right of accountants to pre- 
pare tax returns is absolutely clear. 

As has been previously stated under 
2(c), the Statement of Principles agreed 
to by both the American Bar Association 
and the American Institute of Account- 
ants recognizes the right of accountants 
to prepare income tax returns. How- 
ever, it has been represented that the 
effect of the decision in Agran v. Shapiro 
(Superior Court for the County of Los 
Angeles, June 14, 1954, Par. 72,741, P-H 
Fed. 1954) will be to prevent all non- 
lawyers in California from assisting tax- 
payers in the preparation of federal tax 
returns, thereby interfering with the 
work of the Treasury Department. 
There is nothing in the Agran decision 
which directly, or by implication, holds 
that non-lawyers may not prepare fed- 
eral tax returns, except where substan- 
tial questions of law are involved. On 
the contrary, this right to prepare fed- 
eral tax returns was confirmed in the 
Agran case, in which the Court stated 
at page 4: 


It appears to be generally conceded 
that it is within the proper function of 
a public accountant, although not a 





member of the bar, to prepare federal 
income tax returns, except perhaps in 
those instances where substantial ques- 
tions of law arise which may com- 
petently be determined only by a law- 
yer. In the case at hand we find no 
real difficulty in concluding that in the 
preparation of the income tax returns 
in question plaintiff did not engage in 
the practice of law. 


(b) The right of an accountant to 
appear before the Treasury Department 
with respect to accounting functions is 
also absolutely clear. 

The Treasury Department has for 
many years recognized both lawyer and 
non-lawyer representatives of taxpayers 
pursuant to the provisions of Circular 
230. As stated in Item 6 of the joint 
Statement of Principles of the National 
Conference of Lawyers and Certified 
Public Accountants, both accountants 
and lawyers are authorized to represent 
taxpayers in proceedings before the 
Treasury Department. The second sen- 
tence of Item 6 clearly states: 


If, in the course of such proceedings, 
questions arise involving the applica- 
tion of legal principles, a lawyer should 
be retained, and if, in the course of 
such proceedings accounting questions 
arise, a certified public accountant 
should be retained. 


No state court decision has been ren- 
dered which is inconsistent with the 
foregoing Statement of Principles. 

The decision in the Agran case has 
been represented as an impingement 
upon the proper functions of an ac- 
countant in the federal tax field. That 
representation is completely incorrect. 
The case expressly recognizes such func- 
tions of accountants. The Agran case 
involved a situation where a certified 
public accountant instituted an action 
in a lower court in California to recover 
a fee which his client had refused to pay. 
In the lower court Agran testified that 
he “spent five days in the county law 
library and in his office reading tax 
services, cases, reports and decisions” 
and that he reviewed “over one hundred 
cases on the proposition of law in- 
volved”. 


The Court said: 


We see no escape from the con- 
clusion that under the circumstances 
this question was purely one of law... . 
Not only was the question which arose 
here one of law, but a difficult and 
doubtful one as well, as evidenced by 
the many occasions upon which the 
Courts and the Treasury Department 
have had occasion to consider it... . 
Moreover, it is evident that the plaintiff 
himself fully appreciated this. He not 
only testified that “in his opinion it was 
a tough case because it was an isolated 





one”, but he detailed at length the ex- 
tensive research of the legal authorities 
which he was required to make in 
order to support his position that the 
loss was one which qualified as a “net 
operating loss” under a proper inter- 
pretation of the statutory definition. 


The Court carefully examined the 
character of the services performed to 
determine whether legal services were 
necessarily involved. It concluded that 
Agran could not recover for the legal 
services which he had improperly per- 
formed and the Appellate Court re- 
manded the case to the lower Court for 
a determination as to how much Agran 
should be paid for his services in pre- 
paring the tax return and other services 
of an accounting character. 

The Agran decision, and every other 
decision rendered on this subject, has 
turned upon the single question of 
whether the services performed were 
legal in character. 


6. Conclusion 


The present controversy with respect 
to Section 10.2(f) of Circular 230 has 
been precipitated by the American In- 
stitute of Accountants which now seeks 
to overthrow the long established policy 
of the Treasury Department, the well- 
recognized principles of law in the field, 
and the very Statement of Principles 
upon which it agreed with the legal 
profession three years ago. It has, how- 
ever, presented no sound argument in 
support of this drastic proposal. We sub- 
mit that it should be denied. 
Respectfully submitted, 

AMERICAN BAR ASSOCIATION 
By Its Committee on Revision of Cir- 

cular 230 
John D. Randall, Chairman 
Louis A. Boxleitner 
Joseph K. Moyer 
William T. Plumb, Jr. 

F. Trowbridge vom Baur 
September 28, 1954. 


APPENDIX (A) 

Statements of Principles Relating to 
Practice in the Field of Federal Income 
Taxation Promulgated by the National 
Conference of Lawyers and Certified 
Public Accountants 


Preamble 

In our present complex society, the 
average citizen conducting a business is 
confronted with a myriad of govern- 
mental laws and regulations which cover 
every phase of human endeavor and 
raise intricate and perplexing problems. 
These are further complicated by the 
tax incidents attendant upon all busi- 
ness transactions. As a result, citizens in 
increasing numbers have sought the 
professional services of lawyers and cer- 
tified public accountants. Each of these 
groups is well qualified to serve the 





public in its respective field. The pri- 
mary funciion of the lawyer is to advise 
the public with respect to the legal im- 
plications involved in such problems, 
whereas the certified public accountant 
has to do with the accounting aspects 
thereof. Frequently the legal and ac- 
counting phases are so interrelated and 
interdependent and overlapping that 
they are difficult to distinguish. Partic- 
ularly is this true in the field of income 
taxation where questions of law and 
accounting have sometimes been inex- 
tricably intermingled. As a result, there 
has been some doubt as to where the 
functions of one profession end and 
those of the other begin. 

For the guidance of members of each 
profession the National Conference of 
Lawyers and Certified Public Account- 
ants recommends the following state- 
ment of principles relating to practice 
in the field of federal income taxation: 


1. Collaboration of Lawyers 
and Certified Public Accountants 
Desirable. 


It is in the best public interest that 
services and assistance in federal income 
tax matters be rendered by lawyers and 
certified public accountants, who are 
trained in their fields by education and 
experience, and for whose admission 
to professional standing there are re- 
quirements as to education, citizenship 
and high moral character. They are re- 
quired to pass written examinations and 
are subject to rules of professional 
ethics, such as those of the American 
Bar Association and American Institute 
of Accountants, which set a high stand- 
ard of professional practice and conduct, 
including prohibition of advertising and 
solicitation. Many problems connected 
with business require the skills of both 
lawyers and certified public accountants 
and there is every reason for a close and 
friendly cooperation between the two 
professions. Lawyers should encourage 
their clients to seek the advice of cer- 
tified public accountants whenever ac- 
counting problems arise and certified 
public accountants should encourage 
clients to seek the advice of lawyers 
whenever legal questions are presented: 


2. Preparation of 
Federal Income Tax Returns. 


It is a proper function of a lawyer 
or a certified public accountant to pre- 
pare federal income tax returns. 

When a lawyer prepares a return in 
which questions of accounting arise, he 
should advise the taxpayer to enlist the 
assistance of a certified public account- 
ant. 

When a certified public accountant 
prepares a return in which questions of 
law arise, he should advise the taxpayer 
to enlist the assistance of a lawyer. 


iv 


3. Ascertainment of Probable 
Tax Effects of Transactions. 

In the course of the practice of law 
and in the course of the practice of ac- 
counting, lawyers and certified public 
accountants are often asked about the 
probable tax effects of transactions. 

The ascertainment of probable tax ef- 
fects of transactions frequently is within 
the function of either a certified public 
accountant or a lawyer. However, in 
many instances, problems arise which 
require the attention of a member of 
one or the other profession, or members 
of both. When such ascertainment raises 
uncertainties as to the interpretation of 
law (both tax law and general law), or 
uncertainties as to the application of 
law to the transaction involved, the cer- 
tified public accountant should advise 
the taxpayer to enlist the services of a 
lawyer. When such ascertainment in- 
volves difficult questions of classifying 
and summarizing the transaction in a 
significant manner and in terms of 
money, or interpreting the financial re- 
sults thereof, the lawyer should advise 
the taxpayer to enlist the services of a 
certified public accountant. 

In many cases, therefore, the public 
will be best served by utilizing the joint 
skills of both professions. 


4. Preparation of Legal 
and Accounting Documents. 

Only a lawyer may prepare legal 
documents such as agreements, convey- 
ances, trust instruments, wills, or cor- 
porate minutes, or give advice as to the 
legal sufficiency or effect thereof, or take 
the necessary steps to create, amend or 
dissolve a partnership, corporation, 
trust, or other legal entity. 

Only an accountant may properly ad- 
vise as to the preparation of financial 
statements included in reports or sub- 
mitted with tax returns, or as to ac- 
counting methods and procedures. 


5. Prohibited Self-Designations. 


An accountant should not describe 
himself as a “tax consultant” or “tax 
expert” or use any similar phrase. Law- 
yers, similarly, are prohibited by the 
canons of ethics of the American Bar 
Association and the opinions relating 
thereto, from advertising a special 
branch of law practice. 


6. Representation of Taxpayers 
Before Treasury Department. 

Under Treasury Department regula- 
tions lawyers and certified public ac- 
countants are authorized, upon a show- 
ing of their professional status, and 
subject to certain limitations as defined 
in the Treasury rules, to represent tax- 
payers in proceedings before that De- 
partment. If, in the course of such pro- 


ceedings, questions arise involving the 
application of legal principles, a lawyer 
should be retained, and if, in the course 
of such proceedings accounting ques- 
tions arise, a certified public accountant 
should be retained. 


7. Practice Before the Tax Court 
of the United States. 

Under the Tax Court rules non-law- 
yers may be admitted to practice. 

However, since upon issuance of a 
formal notice of deficiency by the Com- 
missioner of Internal Revenue a choice 
of legal remedies is afforded the tax- 
payer under existing law (either before 
the Tax Court of the United States, a 
United States District Court, or the 
Court of Claims), it is in the best inter- 
ests of the taxpayer that the advice of 
a lawyer be sought if further proceed- 
ings are contemplated. It is not intended 
hereby to foreclose the right of non- 
lawyers to practice before the Tax Court 
of the United States pursuant to its 
rules. 

Here also, as in proceedings before 
the Treasury Department, the taxpayer, 
in many cases, is best served by the com- 
bined skills of both lawyers and certified 
public accountants, and the taxpayers, 
in such cases, should be advised accord- 


ingly. 
8. Claims for Refund. 


Claims for refund may be prepared 
by lawyers or certified public account- 
ants, provided, however, that where a 
controversial legal issue is involved or 
where the claim is to be made the basis 
of litigation, the services of a lawyer 
should be obtained. 


9. Criminal Tax Investigations. 


When a certified public accountant 
learns that his client is being specially 
investigated for possible criminal viola- 
tion of the Income Tax Law, he should 
advise his client to seek the advice of 
a lawyer as to his legal and constitu- 
tional rights. 


Conclusion 


This statement of principles should 
be regarded as tentative and subject to 
revision and amplification in the light 
of future experience. The principal pur- 
pose is to indicate the importance of 
voluntary cooperation between our pro- 
fessions, whose members should use their 
knowledge and skills to the best advan- 
tage of the public. It is recommended 
that joint committees representing the 
local societies of both professions be 
established. Such committees might well 
take permanent form as local confer- 
ences of lawyers and certified public 
accountants patterned after this con- 
ference, or could take the form of special 
committees to handle a specific situation. 
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think great thoughts you must be heroes as well as 
idealists. Only when you have worked alone . . . and in 
hope and in despair have trusted to your own unshaken 
will,—then only will you have achieved. 

“We cannot live our dreams. We are lucky enough 
if we can give a sample of our best.... Life is a pro- 
found and passionate thing. ... We have seen with our 
own eyes ... the snowy heights of honor. . . . We see 
how the force of will has carried gifts to achievement. 
... 1t takes time, the capacity to want something fiercely 
and want it all the time, and sticking to the rugged 
course. ... No result is easy which is worth having. ... 
Whatsoever thy hand findeth to do, do it with thy 
might. . . . The one and only success which it is his to 
command is to bring to his work a mighty heart.” 

Do you mean that the lawyer’s life is a hard one, 
Judge? 

“The struggle for life is the order of the world, at 
which it is vain to repine. ... Pray not for comfort, but 
for combat . . . love glory more than the temptations of 
wallowing ease . . 
one’s self.” 

And that “attractive daughter’, Mr. Justice Holmes. 
Is “flirting with pretty girls” still your own idea of 
“heaven”? 


. one’s final judge and only rival is 


“Man is a dangerous animal—or ought to be. ... A 
girl with a roving eye . . . she sat on a stile, I below her, 
gazing into her eyes. . . . And I still do and ever shall 
remember her, and I rather think she does me a little 
bit.” 

And, Justice Holmes, how would you sum up the 
lawyer’s life for this young man, and the thousands of 
young Americans like him? 

“If I were dying my last words would be: Have faith 
and pursue the unknown end... . I fall back on the 
thought that no one can direct the life of another man, 
at least if it is a life worth living. Each has to work out 
his own way and if it is a good one he probably will 
have to suffer a good deal in the process. If I were to 
sum up what I have learned I think I should say: faith 
in faith in effort (before you see the goal or can put 
articulately the question to be asked).” 

You would, then, Mr. Justice Holmes, advise him to 
retain his ideals of the law and of his profession? 

. it is an ideal, and without ideals what is life 
worth? They furnish us our perspectives and open 
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glimpses of the infinite. It often is a merit of an ideal 
to be unattainable. Its being so keeps forever before us 
something more to be done, and saves us from the ennui 
of a monotonous perfection. . . . give men what they 
want to know when they go out to fight, but . . . send 
them forth with a pennon as well as with a sword, to 
keep before their eyes in the long battle the little flutter 
that means ideals, honor, yes, even romance, in all the 
dull details.” 


Section and Committee Work Invaluable 


Much of the foundation for the successful activities of 
the Association is directly traceable to the labors of 
our Sections. They include many important phases of 
the professional work of our members. They constitute, 
with our Committees, standing and special, the back- 
bone of the Association. Once the results of their labors 
are duly presented and approved by the House of Dele- 
gates or the Board of Governors, they may speak with 
authority. Then their responsibilities are intensified for 
it becomes at once their duty and their privilege to urge 
and carry forward the recommendations of the As- 
sociation at hearings before the Congress and in various 
other forums where action is sought. The services they 
thus render are invaluable. 


The JourNAL conducts a column each month for 
which reports from Committees and Sections as to cur- 
rent projects and activities are sought and encouraged. 
These, of necessity, must be condensed and are not ade- 
quate to bring comprehensively to the attention of our 
members word of the doings of these indispensable con- 
stituent subdivisions of our great and powerful organ- 
ization. 

This month we have the good fortune to be able to 
bring to our readers expanded information from our 
Section of Taxation. It takes the form of an article 
presented by Arthur B. Willis as one of a series to run 
in the JOURNAL, covering important information on 
various aspects of taxation within the jurisdiction of 
this Section. We hope very much that other Sections, 
and Committees too, will be inspired by this example 
and will follow this lead so that we may present this 
sort of priceless material from them to our readers. 
They're eager for it. They’re entitled to it. 
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American Lawyers Mourn 


The Passing of Mr. Justice Jackson 


® Saturday morning, October 9, 1954, 
closed the career of one of America’s 
leading lawyers and judges. While on 
his way to the Supreme Court from 
home, Mr. Justice Robert Hough- 
wout Jackson was stricken with a 
coronary thrombosis and died at 
11:45 a. M. He had been present at 
the opening of the present session of 
the Court on Monday, October 4. 
The first word which the legal pro- 
fession had of the Judge’s illness 
came in May, 1953, when it was re- 
ported that he was in the hospital for 
the removal of a growth on his thy- 
roid gland. Although he sat during 
the 1953-54 term of the Court, he was 
not at his best. Nevertheless, he ac- 
cepted the Chairmanship in 1953 of 
the American Bar Association’s Spe- 
cial Committee on the Administra- 
tion of Criminal Justice and was 
serving in that capacity when death 
called him. 

Robert H. Jackson was born on a 
farm in Spring Creek, Pennsylvania, 
on February 13, 1892. He was edu- 
cated in the schools of Frewsburg 
and Jamestown, New York. He rose 
to the highest offices open to a law- 
yer in the nation. He did it without 
either a college degree or a law 
school degree. 

As a young law student he attended 
Albany Law School and completed 
two years’ work in one. He was proud 
of his training under the old appren- 
tice system. He did not get a degree 
because two years’ actual attendance 
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was required. This defect was reme- 
died in 1941 when the school gave 
Supreme Court Justice Jackson an 
honorary degree. 

With permission of the court, he 
actually tried his first case in James- 
town involving the representation of 
some strikers and succeeded in having 
the indictments against them dis- 
missed. This took place before he was 
even admitted to the Bar. In his long 
and outstanding career, he never ran 
for public office. He was appointed 
corporation counsel for the City of 
Jamestown at the end of World War 
1. He numbered among his clients as 
a country lawyer the Jamestown 
Street Railway Company, the James- 
town, Westfield and Western Rail- 
road Company, and John Wright's 
famous Jamestown Telephone Com- 
pany. 

Through his associations with Gov- 
ernor Franklin Delano Roosevelt, he 
was active in the improvement of 
justice in New York State, particu- 
larly in connection with the judicial 
system. When Roosevelt was elected 
President in 1932 it was natural that 
Bob Jackson would be invited to 
Washington to serve in the Govern- 
ment. He was appointed General 
Counsel of the Bureau of Internal 
Revenue. His first great case for the 
Bureau was the prosecution for in- 
come tax evasion of Andrew W. Mel- 
lon, former Secretary of the Treasury 
and Ambassador to the Court of St. 
James in London. He succeeded in 


securing a judgment against Mellon 
of over $750,000, against the defense 
interposed by Frank J. Hogan, Presi- 
dent of the American Bar Associa- 
tion in 1938-1939. From then on his 
rise in the Roosevelt Administration 
was rapid. He became Solicitor Gen- 
eral in 1938. When Frank Murphy 
was appointed Associate Justice of 
the Supreme Court in 1940, Robert 
H. Jackson became Attorney Gener- 
al of the United States—the nation’s 
top lawyer on the eve of its greatest 
war. One of the controversial mat- 
ters in which he was engaged was 
to advise the President on the legal- 
ity of the exchange of fifty over-age 
United States naval destroyers in re- 
turn for naval bases on British pos- 
sessions in the Western Hemisphere. 
History was to prove that, not only 
was his legal opinion sound, but the 
Administration’s action was wise 
when World War II involved the 
United States. 


He Is Appointed 

to the Supreme Court 

On October 6, 1941, he assumed his 
seat on the United States Supreme 
Court. 

The lawyers of the country are 
well aware of the type of opinion he 
has written, and the record of his ju- 
dicial decisions stands for the future 
to read. In 1945 as the war in Europe 
drew to a close, he was appointed as 
America’s Chief Prosecutor in the 
Nuremberg war crimes trials. He was 
largely responsible through patient 
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and persistent effort in bringing 
about the signing on August 8, 1945, 
of the Agreement of London which 
set up the International Military Tri- 
bunal to try the Nazi war criminals. 
Under this agreement two ovtstand- 
ing steps forward in international 
law were taken. The first was that 
the doctrine of sovereign immunity 
was not a defense to the top Nazis. 
The second was that the claim that 
a soldier acted on his superior’s or- 
ders was not a complete defense for 
his inhuman acts. 

As a judge and as an advocate, 
Jackson was able to reduce compli- 
cated masses of facts and law to opin- 
ions which laymen could readily un- 
derstand. There is little doubt that 
he was the finest writer on the pres- 
ent Court. Some observers described 
his political philosophy as a little bit 
right of center. He often said he be. 
lieved in liberal legislation conser- 
vatively construed. 

He was a man of liberal convic- 
tions and unyielding devotion to the 
sanctity of the Constitution. He was 
noted for the vigor, courage and clar- 
ity of his opinions and for his fre- 
quent dissents. 

As an advocate, Robert Jackson 
was known for his able, hard-hitting 
courtroom technique. As a political 
philosopher and Democrat, he was 
against privilege and for justice for 
the masses. No other judge on the 
Supreme Court in recent years has 
devoted such a large amount of time 
and effort to the advancement of the 
cause of justice not only in his state, 
but in the nation through the Ameri- 
can Bar Association, in which he was 
active from the early years of his 
practice. 

As a Supreme Court Justice he was 
outspoken in some of his dissents 
from majority action of the Court. 
He was particularly so when the ma- 
jority’s action in his view infringed 
on freedom of thought or freedom of 
religion. He was a liberal, not in the 
Opportunistic sense of following the 
crowd, but a true liberal in the sense 
that he would restrain big govern- 
ment as well as big business. In his 
dissents he often turned a phrase in 





such a way that it not only hit the 
mark but remained indelibly fixed 
in the reader’s mind. This was a skill 
he had developed, not as a judge, 
but as one of the leading advocates 
of his state and nation. 

Despite Justice Jackson’s liberal 
protection of fundamental liberties, 
he was not fooled by the Communist 
conspiracy. His concurring opinion 
in the case which upheld the convic- 
tion of eleven top Communists tried 
before Judge Medina was reprinted 
in the New York Times Magazine. 
It stands as one of the finest indict- 
ments of the Communist party as a 
criminal conspiracy. 

In the celebrated Rosenberg czse, 
which came before the Supreme 
Court several times, Justice Jackson 
refused to be stampeded into grant- 
ing a last-minute stay of execution 
on flimsy evidence. The Judge turned 


Mr. Justice Jackson 


Pach Bros. 


the request over to the full Court 
which refused to grant the requested 
stay. 

One of his last dramatic appear- 
ances oa the Court was on May 17, 
1954. On that occasion the Supreme 
Court handed down its unanimous 
opinion in the Brown case outlawing 
racial segregation in public schools 
in the United States. Justice Jackson, 
still suffering the after-effects of his 
first heart attack, took his place on 
the bench to emphasize the unanimi- 
ty of the Court on that issue. 

His own state bar association rec- 
ognized his distinguished service to 
the law in January, 1954, when it 
conferred upon him the New York 
State Bar Association’s Gold Medal 
for distinguished service. 

Nuremberg represented the peak 
of his career. As he finished his great 
opening address on that occasion, 





November, 1954 * Vol. 40 971 





Mr. Justice Jackson 





John Dos Passos reported for Life 
Magazine: 
Robert Jackson has finished speak- 
ing. ... I doubt if there is a man 
or a woman in the courtroom who 
does not feel that great and coura- 
geous words have been spoken. We 
Americans rise to our feet with a 
feeling of pride because it was a 
countryman of ours who spoke them. 
The St. Louis Post Dispatch com- 
pared this great speech to the flaming 
oratory of Richard Brinsley Sheri- 
dan’s Philippic against Warren Has- 
tings, an address which Edmund 
Burke declared “was the most aston- 
ishing effort of eloquence of which 
there is any record or tradition”. 

Justice Jackson received honors 
not only from his own country but 
from all the leading nations in West- 
ern Europe following his part in the 
Nuremberg Trials. One of the touch- 
ing demonstrations of the esteem in 
which he was held by French advo- 
cates was their gift to him of a medal 
which had been struck off for Poin- 
caré, former President of the French 
Republic. Poincaré had died before 
the medal had been presented. The 
medal had remained in the archives 
of the French Order of Advocates 
because, as Jackson was told as it was 
presented to him, “there was no one 
whom they felt worthy of the honor 
they had prepared to do Poincaré”. 

Whether his contribution to inter- 
national law through the Nuremberg 
Trials will establish a permanent 
precedent for the future, it is too 
early to tell. Yet none can deny that 
it is the most civilized of the three 
alternatives offered the victor by the 
capture of the leading Nazis. Those 
alternatives were, first, a trial; sec- 
ond, summary execution; and, third, 
permitting the offenders to go scot- 
free. Jackson, able and dedicated ad- 
vocate, gave more than a year of his 
life to establish the precedent of jus- 
tice to the vanquished. 

Despite the criticisms of the Nu- 
rem erg Trials that came from many 
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quarters, “friends of Justice Jackson 
in many countries’, observed the 
New York Times recently, “predicted 
future generations would point to 
the theory as a shining landmark in 
the moral development of mankind”. 
Most of all, Americans will remem- 
ber him not as a Supreme Court Jus- 
tice so much as one of its great advo- 
cates. The truth is that he regarded 
Nuremberg as a task that was unique 
in history. He once remarked, “I 
know that my work if it lives at all 
will live in what I write.” One of his 
judicial colleagues agreed, saying, 
“You can afford to take that position 
because you have the greatest chance 
of immortality of any of us—because 
of your Nuremberg experiences.” 
He loved to regard himself as a 
country lawyer. No one has written 
more beautifully of the contributions 
of the country lawyer to our Ameri- 
can democracy than Jackson himself. 
Here are some of his words that will 
live so long as America produces 
great advocates and great judges 
from her farms and county seats: 

The county-seat lawyer, counsel- 
lor to railroads and to Negroes, to 
bankers and to poor whites, who 
always gave to each the best there 
was in him—and was willing to ad- 
mit that his best was good. That law- 
yer has been an American institu- 
tion—about the same in South and 
North and East and West. Such a 
man understands the structure of 
society and how its groups interlock 
and interact, because he lives in a 
community so small that he can keep 
it all in view. ... He knows that 
in this country the administration of 
justice is based on law practice. Pa- 
per “rights” are worth, when they 
are threatened, just what some law- 
yer makes them worth. Civil liberties 
are those which some lawyer, re- 
spected by his neighbors, will stand 
up to defend... . 

But this vanishing country lawyer 
left his mark on his times, and he 
was worth knowing. He “read law” 
in the Commentaries of Blackstone 
and Kent and not by the case system. 
He resolved problems by what he 
called “‘first principles.” He did not 





specialize nor did he pick and choose 
clients. He rarely declined worthy 
ones because of inability to pay. 
Once enlisted for a client, he took 
his obligation seriously. ... He 
would fight the adverse party and 
fight his counsel, fight every hostile 
witness and fight the court, fight pub- 
lic sentiment, fight any obstacle to 
his client’s success. He never quit. 
. . But he loved his profession, he 
had a real sense of dedication to the 
administration of justice, he held his 
head high as a lawyer, he rendered 
and exacted courtesy, honor and 
straightforwardness at the Bar. He 
respected the judicial office deeply, 
demanded the highest standards of 
competence and _ disinterestedness 
and dignity, despised all political use 
of or trifling with judicial power, 
and had an affectionate regard for 
every man who filled his exacting 
prescription of the just judge. The 
law was to him like a religion, and 
its practice was more than a means 
of support; it was a mission. He was 
not always popular in his community 
but he was respected. Unpopular 
minorities and individuals often 
found in him their only mediator and 
advocate.... It was from __ this 
brotherhood that America has drawn 
its statesmen and its judges. A free 
and self-governing Republic stands 
as a monument for the little known 
and unremembered, as well as for 
the famous men of our profession. 


When the American legal profes- 
sion sought one to dedicate the cathe- 
dral which now stands in Chicago as 
a Monument to our great profession, 
they chose Supreme Court Justice 
Robert Houghwout Jackson. In a 
deeply moving address he set forth 
there his creed as a lawyer and judge, 
dedicated to the ideals of American 
law. Above the entrance to that legal 
temple of justice are words from the 
speech of Robert H. Jackson, ‘A ca- 
thedral to testify to our faith in the 
rule of law.” 

Truly he has found immortality 
in what he has written. Well may 
American lawyers pause today and 
mourn the loss of America’s advocate 
at Nuremberg, of the country lawyer 
from Jamestown, New York, who be- 
came one of America’s great lawyers. 
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Mr. Justice Jackson's Introduction of Sir David 


#= One of Mr. Justice Jackson's last 
public appearances was at the Annual 
Meeting of the Association in August. 
At the Annual Dinner on the evening 
of August 19, he introduced the main 
David Maxwell 
Home Secretary and Minister for Welsh 


speaker, Sir Fyfe, 
Affairs. Mr. Justice Jackson's words of 
introduction are believed to be his 
last public utterance. Sir David's ad- 
dress is printed in this issue, beginning 
at page 939. 


= It is with characteristic generosity 
that President Jameson has asked me 
to present our guest from across the 
seas. My difficulty is to determine in 
what capacity I should emphasize his 
appearance because he is a man of 
many distinguished careers. 

I might, of course, speak of person 
al friendship. I would have to tell 
you how he has helped me in many 
tight situations. I could refer to good 
fellowship under circumstances that 
were difficult, when we were suffering 
exile together, but friendship is no 
reason for you to give up your eve- 
ning to Sir David. I might speak of 
his parliamentary career. He has 
been five times elected to Parliament 


Drafting Partnership Agreements 
(Continued from page 950) 
the partners are entitled to be fore- 
warned of the tax consequences of 
the proposed distribution to White. 
* * * 

This article is not intended to be 
a comprehensive coverage of the 
income tax provisions applicable 
to partnerships in the 1954 Code. 
Other sources must be consulted for 
such edification. The sole purpose 
here is to call to the attention of the 
general attorney the fact that under 
the 1954 Code he is necessarily bur- 


—a record of election and re-election 
which must awaken the envy of even 
so habitual an elector as my friend, 
the Chief Justice. I might speak of 
him as Home Secretary in the cabinet 
of a great leader whom we all adore 
and whose speeches have moved all 
of us at our firesides during the hec- 
tic years that have recently passed. 
Sir David, I am told, is the first 
Home Secretary to leave the realm, 
so I don’t think we have shown any 
great enthusiasm over persons mere- 
ly because they were Home Secretar- 
ies. After all, public officeholders are 
pretty common in our midst. I will 
not emphasize the office that he holds, 
but I think I know what does interest 
you. I think that you like to see and 
hear a good lawyer. You don’t even 
mind if your judges show some indi- 
cation of being lawyers. That is the 
capacity in which I like to think of 
Sir David’s presence among us. 
After our respective governments 
had decided their policies, it fell to 
him and to me, representing our Gov- 
ernments, to carry out a rather diff- 
cult assignment—to conduct hearings 
and trials, in four languages at the 
same time—hearings which involved 
lawyers trained in five different sys- 


dened with some responsibility for 
the tax consequences of the instru- 
ments pertaining to partnerships 
which he drafts. 

The partnership provisions of the 
1954 Code are moderately compli- 
cated. However, they contain no 
mysteries that cannot be mastered 
with a reasonable amount of study. 
The Internal Revenue Code of 1954 
offers a challenge to the general 
lawyer. If he accepts that challenge 
fairly and fully, he can continue 
drafting partnership agreements 
with full confidence in his coverage 


tems of law and systems as different 
as the British and the Soviet. It fell 
to us to deal with events spread over 
a continent and over a decade of 
time, and it fell to us to deal with a 
hundred thousand documents for 
screening, four thousand of which 
were used in evidence. 

Now, Sir David has been both So- 
licitor General and Attorney Gener- 
al, and his experience that he 
brought to this task had a very large 
part to do with the fact that it was 
able to be accomplished at all. His 
patience never failed and I cannot 
say that my own did not. He was 
courageous when things were going 
bad. His mastery of the techniques of 
our profession enabled us to use ways 
of getting this vast mass of material 
into the record. His skill as a cross-ex- 
aminer won the admiration of every- 
one who came into contact with his 
work. His wisdom and strategy as a 
trial lawyer saved us from many a 
pitfall. 

I present to you Sir David Maxwell 
Fyfe, therefore, as one of our profes- 
sion—a master of our craft, a barrister 
of the highest character and an advo- 
cate of unusual talent and a leader of 
our profession across the seas. 


of the income tax problems. If he 
fails the challenge and prepares 
partnership agreements on the prin- 
ciple that he is not responsible for 
income tax consequences, he will do 
his clients, himself and his profes- 
sion a great disservice. 





The Committee on Taxation of Partnerships of 
the Section of Taxation is attempting to inform 
the general lawyer of the great importance placed 
on the drafting of partnership agreements under 
the Internal Revenue Code of 1954. This will be 
accomplished through a series of articles written 
by individual committee members for publication 
in bar journals and law reviews throughout the 
forty-eight states. The present article is one of 
that series. 
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® It was too late to note in the pub- 
lication of the article ‘““The Amend- 
ing Power: The Ebinger Proposal” 
in the JOURNAL of September, 1954, 
the fact that on July 26, 1954, the 
amendment to Article V proposed by 
John B. Ebinger was introduced in 
the 83d Congress by Messrs. Chaun- 
cey W. Reed, of Illinois, and Francis 
E. Walter, respectively the chairman 
and a ranking minority party mem- 
ber of the House Judiciary Commit- 
tee, in the form of identical House 
Joint Resolutions 568 and 569. Like 
resolutions were introduced by a 
number of other members of the 
House.* Identical resolutions are to 
be introduced in the 84th Congress 
(Congressional Record: Mr. Reed, 
July 26, 1954; page 11484; Mr. Wal- 
ter, August 3, 1954, page A5716). 

The amendment proposed in the 
Reed-Walter Resolutions is substan- 
tially the same as set forth on page 
768 of the article in the September 
issue of the JOURNAL, except for the 
addition of Sections 2 and 3. The 
text of the resolutions follows: 


JOINT RESOLUTION 


Proposing an amendment to the 
Constitution of the United States 
relating to the procedure for 
amending the Constitution. 

Resolved by the Senate and 
‘Youse of Representatives of the 
United States of America in Congress 
assembled (two thirds of each House 
concurring therein), That in lieu of 
Article V of the Constitution of the 
United States, the following article is 
proposed as an amendment to the 
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The Amending Power: 


The Ebinger Proposal 


by William Logan Martin + of the Alabama Bar (Birmingham) 


Constitution of the United States, 
which, when ratified by the legisla- 
tures of three fourths of the several 
States, shall be valid, to all intents and 
purposes, as part of the Constitution: 
[New matter in italics] 


“ARTICLE — 


“Section 1. The Congress, whenever 
two thirds of both houses shall deem it 
necessary, shall propose amendments 
to this Constitution, or on the appli- 
cation of the legislatures of two thirds 
of the several States shall call a con- 
vention for proposing amendments; 
or the legislature of any State, when- 
ever two thirds of each house shall 
deem it necessary, may propose 
amendments to this Constitution by 
transmitting to the Secretary of State 
of the United States and to the sec- 
retary of state of each of the several 
States a certified copy of the resolu- 
tion proposing the amendment, which 
shall be deemed submitted to the sev- 
eral States for ratification when cer- 
tified copies of resolutions of the legis- 
latures of any twelve of the several 
States by two thirds of each house shall 
have been so transmitted concurring 
in the proposal of such amendment: 
which, in any case, shall be valid to all 
intents and purposes as part of this 
Constitution when ratified by the leg- 
islatures of three fourths of the several 
States: Provided, That no State, with- 
out its consent, shall be deprived of its 
equal suffrage in the Senate. 

“Section 2. The act of proposal, 
concurrence in a proposal, or ratifica- 
tion of an amendment, shall not be 
revocable. 

“Section 3. A proposal of an amend- 
ment by a State shall be inoperative 
unless it shall have been so concurred 
in within seven years from the date 
of the proposal. A proposed amend- 
ment shall be inoperative unless it 


shall have been so ratified within fif- 
teen years from the date of its sub- 
mission, or shorter period as may be 
prescribed in the resolution proposing 
the amendment. 

“Section 4. Controversies respect- 
ing the validity of an amendment shall 
be justiciable and shall be determined 
by the exercise of the judicial power 
of the United States.” 

Sec. 2 This article shall be inopera- 
tive unless it shall have been ratified 
as an amendment to the Constitution 
by the legislatures of three fourths of 
the several States within seven years 
from the date of its submission. 


In his remarks upon introduction 
of the resolution Mr. Reed asked the 
members to give the proposal their 
serious thought and consideration 
during the recess, and said it would 
again be introduced in the 84th 
Congress and that its consideration 
and submission to the states for rati- 
fication would be then urged. He 
pointed out that the resolution pre- 
serves the existing methods of pro- 
posing amendments and adds a third 
one, under which proposals originate 
with the states and become part of 
the Constitution when ratified by 
three fourths of them. He noted that 
when twelve of the states by a two- 
thirds vote of their legislatures shall 
have adopted the resolution pro- 
posing an amendment, it shall be 
deemed submitted to the states for 
ratification. 





*Mr. Mason (Ill.), Mr. Coon (Ore.), Mr. Pat- 
ten (Ariz.), Mr. Battle and Mr. Selden (Ala.), Mr. 
Stringfellow (Utah), Mr. Crumpacker (Ind.), Mr 
Wilson (Tex.) and Mr. O'Hara (Minn.). 















— ae 


ar 


~~ ee —-~ = CO mm 


Mr. Walter pointed out that the 
practical operation of the power of 
the states to propose amendments to 
the Constitution appears to have 
been rendered uncertain as an indi- 
rect result of judicial decisions in 
other areas and changes in legal as- 
pects occurring over the years since 
the adoption of the Constitution, a 
development which has been gradual 
and generally unobserved, and that 
the amendment was designed to 
overcome such adverse effect by pro- 
viding a clear procedure for the pro- 
posal of amendments by the states. 
He added the hope that the amend- 
ment would be studied during the in- 
terim by the members of the House, 
and also by the members of the state 
legislatures and the attorneys general 
of the several states, state and nation- 
al bar associations, citizens’ organiza- 
tions, and by the people generally. 


Mr. Walter mentioned the original 
research done some years ago by Mr. 
Ebinger, who in January, 1953, or- 
ganized the Committee for the Pres- 
ervation of State and Local Govern- 
ment as a nonpartisan, nonprofit, 
citizens’ educational corporation un- 
der the laws of Illinois, with offices 
at 332 South Michigan Avenue in 
Chicago, and who is the Committee’s 
executive director. Mr. Walter cited 
Herbert Hoover’s opinion of Mr. 
Ebinger as “an Oregon attorney of 
substance, who has developed an 
amendment to the Constitution 
which seems to me to have real 
value”. 

The sponsors’ hope, expressed by 
Mr. Walter, is that “throughout the 
process of the proposal and ratifica- 
tion of this amendment it may be 
kept free from partisan politics so 
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that all who will may support this 
basic amendment, irrespective of po- 
litical affiliation and regardless of 
party lines, to the end that State 
position may be reestablished in line 
with the intention of the Founders, 
so that the States may, by constitu- 
tional amendment, if necessary, pro- 
tect the reservation of power under 
the 10th Article of the Bill of Rights, 
by which, and, I believe, only by 
which, the union of sovereign States 
may survive, and the local controls 
of government that are traditional to 
the American people can be made to 
endure”, 

At the meeting of the House of 
Delegates on August 17, 1954, the 
Reed-Walter Resolutions were com- 
mitted to the Standing Committee 
on Jurisprudence and Law Reform 
for study and report at the 1955 Mid- 
year Meeting of the House. 
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“Fieri Faces’: 


A Review 


by Julius J. Wuerthner - of the Montana Bar (Great Falls) 


® A review of a theatrical production is more likely to be found in the pages 
of The New Yorker than in the Journal. ‘‘Fieri Faces’, however, is unique. 
Presented by The Chicago Bar Association during the Annual Meeting in Chi- 
cago last August, the entire cast were lawyers and judges. Mr. Wuerthner's 
review will recall the hilarious show for the lucky members who saw it. 





® One of the best received and most 
appreciated items of entertainment 
provided at the recent Chicago An- 
nual Meeting was a unique gridiron 
musicale entitled “Fieri Faces”, pre- 
sented by The Chicago Bar Asso- 
ciation. The show, without the sem- 
blance of a plot, had a professional 
touch and gave proof of intensive 
preparation. Only members of The 
Chicago Bar Association participat- 
ed, which made it the more re- 
markable and probably more ap- 
preciated, paticularly by those who 
had never before been privileged to 
see and hear these gifted Chicago 
lawyers. 

The show originated several dec- 
ades ago when The Chicago Bar As- 
sociation members and their wives 
met shortly before Christmas for a 
festive occasion to stimulate the 
Christmas spirit. At a dinner held 
December 17, 1925, a one-act skit 
was produced known as “Christmas 
Spirits”, depicting a court scene with 
a “somber” judge presiding, several 
lawyers, actors, a jury and five “spir- 
its” (the fifth spirit being Richard 
Bentley, now President of The Chi- 
cago Bar Association). 
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“Christmas Spirits”, given annual- 
ly early in December, has developed 
into a full-blown, almost completely 
professional show and is now in its 
thirtieth continuous year of produc- 
tion. In its evolution mustaches, wigs 
and even skirts and brassiéres were 
added to dignify it as a truly 
“mixed” performance. So success- 
ful has this dinner show been that it 
has grown in size and content to a 
two and one-half hour, five nights’ 
production in the Terrace Casino 
at the Morrison Hotel and now plays 
to more than 3,500 people each year 
with all seats sold within twenty- 
four hours after the announcements 
are mailed. 

The production is finished, well- 
trained and supported by a chorus 
of lawyers rehearsing once a week for 
forty-eight weeks a year and more 
frequently preceding the _ show. 
“Christmas Spirits” might well be 
denominated a musical extrava- 
ganza. 

Judges of various courts and dis- 
tinguished lawyers pass before the 
footlights often to the amazement 
of the audience. During the past thir- 
ty years people of international, na- 


tional and local prominence have 
been objects of thrusts of these grid- 
iron musicales. It was stated in the 
program that similarity between 
characters on the stage and living 
persons is not coincidental, Iut by 
design. 

The keynote of “Fieri Faces” re- 
flects sparkling humor and relaxing 
entertainment. The production at 
the American Bar Association meet- 
ing consisted of songs and skits from 
shows of prior years brought up to 
date. Its popularity was instantane- 
ous, and although two performances 
were given each of the two nights of 
August 16 and 17, the “Standing 
Room Only” sign was out at each 
performance. 

The cast said their “punch lines” 
in a highly professional manner, with 
excellent timing. The dialogue was 
amusing and_ exhilarating. The 
“Singing Chorus” of some forty 
voices evidenced skilled training un- 
der the direction of Edward R. Eck- 
ersall, an accomplished pianist and 
musician, who also directed the or- 
chestra. The chorus’ attack was crisp 
and incisive, with artistic tonal ex- 
pression and effects. The soloists, 
duos and the quartette all did their 
musical numbers in an artistic man- 
ner, from a musical standpoint as 
well as clearly enunciating their 
clever lines so that the audience 
could enjoy the musical satire. 
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The Dancing Chorus of ten “girls” 
is coached by Fran Scanlan, a pro- 
fessional choreographer. Their move- 
ments (some having a meaning all 
their own) seemed well synchronized, 
even though somewhat lacking in the 
lightness of foot and grace of true 
feminine character. Their red cos- 
tumes, short skirts and fine makeup 
were reminiscent of Julian Eltinge in 
his famous feminine impersonations 
of yesteryear. 

Two brothers, Charles R. and 
James A. Sprowl, were responsible 
for the book of the show, and the 
lyrics for the music were the product 
of various members of the show 
adapted to well-known tunes. 

I learned the interesting back- 
ground of some of the performers 
in this gridiron show. Arlindo S. 
Cate (“Lindy”), the master of cere- 
monies, as a young violinist, attend- 
ed the famous Interlochen Music 
Camp in Michigan where he was 
concertmeister under the direction 
of the late Walter Damrosch, con- 
ductor of the New York Philhar- 
monic Orchestra, who gave him his 
nickname “Lindy”. Gene C. Davis 
also attended this famous Michigan 
camp and is a most talented musi- 
cian, who plays many instruments. 

Mort Schaeffer, the pianist in the 
orchestra, balding a bit, has played 
professionally in Chicago’s Black- 
hawk Restaurant and other spots. 

Samuel E. Johnson, bull fiddler, 
was a member of Phil Spitalny’s and 
Paul Whiteman’s orchestras and al- 
so played with the Cleveland Sym- 
phony Orchestra when recording. 

Jesse H. Brown, one of the duo- 
piano performers, while at North- 
western University wrote the music 
to “Vagabond Lover”, which Rudy 
Vallee made famous. 

Pressly L. Stevenson over the 
years has written more clever lyrics 
and parodies than any other person 
connected with the show and is an 
outstanding showman and musician. 

Russell M. Baird, one of the very 
agile dancers, was a tumbling star on 
the University of Chicago varsity 
§ym team. Norman Bridge Eaton, al- 








so a University of Chicago graduate, 
was active there as head of the Dra- 
matic Association. 

L. Duncan (Dunc) Lloyd, active 
in American Bar Association activi- 
ties for many years, tall, dignified 
and handsome of mien, gave an ex- 
cellent impersonation of General 
MacArthur, musically and otherwise. 
While attending the University of 
Illinois he played trombone in its 
famous Concert Band and was a 
member of the Glee Club. He was 
also in the Harvard Glee Club when 
he was a student at the Law School. 

John Donald Black, a man of 
eighty-two summers, participated in 
the first show of The Chicago Bar 
Association thirty years ago and has 
a most remarkable repertoire of 
songs. His voice is still clear and res- 
onant, and he sings with considera- 
ble robusto. 

A brief description of a few songs 
and the “patter” might not be inap- 
propriate. 

The curtain opens on the “Sing- 
ing Chorus”, which, to the tune, “Of 
Thee | Sing’, warbles: 

Of thee we sing, Lawyers, 

Summer, autumn, winter, spring, law- 

yers, 

Always interceding 

For a chunk of dough 

Or a new proceeding 

To a client’s woe; 

Here on a fling, lawyers, 

To your reputations cling, lawyers! 

If you have premeditation 

When you plan a big libation 

Soon you will sing! 

Then follows free and flowing pat- 
ter, with the opening salutation by 
Arlindo S. Cate, the M. C., who an- 
“Lawyers, sweet- 
hearts and other tax deductions. The 
views expressed in this production 
are not necessarily those of The Chi- 
cago Bar Association, nor for that 
matter of anybody else in his right 
mind. The Steinway people have 
asked me to announce that our pi- 
anist uses the Baldwin piano.” 


nounces, wives, 


And so the show opens on a scene 
depicting the law office of Doberman 
and Pincher, “the doggiest law firm 
in town”, of which Darius Doberman 


“Fieri Faces” 


(Charles R. Sprowl) is “Top Dog” 
and Phineas Pincher (Judge George 
L. Quilici) is “Underdog’’. The secre- 
tary, Miss Lapwarmer (Henry Sy- 
nek), is late, and one partner re- 
marks that, “You must admit this is 
the earliest she’s ever been late.” 
Then follows the appearance of two 
young and most attractive ladies 
(Gene C. Davis and Norman B. 
Eaton) married to the same man, 
who sing to the tune of “Diamonds 
Are a Girl’s Best Friend”: 


We were two simple little girls, 
So naive and so forgiving, 
Until we found recourse to law 
Could bring us gracious living. 


If your husband’s decided he doesn’t 
like divorces 
A lawyer is a girl’s best friend. 
He'll see you’re provided with ade- 
quate resources 
So you'll live in ease 
And hubby sees 
He pays the fees. 
At the trial 
Be sure to smile 
And the soberest judge will unbend. 
If the jury still freezes, just show them 
your kneeses! 
A lawyer is a girl’s best friend. 
If you meet a man who declares that 
you're fetching, 
A lawyer is a girl’s best friend. 
Agree with his plan just to show you 
an etching 
In his cozy flat, 
Take off your hat, 
But only that! 
He'll believe 
That you’re naive, 
But they all cross state lines in the 
end, 
So don’t be a ninny, if you feel 
give-in-y. 
A lawyer is a girl’s best friend. 
Then enters Mrs. Ovington Sump- 
Pump (Fred M. Kecker), guinea- 
pig queen of the world, who is upset 
and needs Lawyer Pincher’s advice. 
She has discovered that the Chinese 
consider guinea pigs a delicacy. She 
puts a pair of them in the hold of her 
boat and “by the time the boat 
reaches China it’s up to the mast in 
guinea pigs”. Mrs. Sump-Pump re- 
fers to Dr. Kinsey as the man “who 
wrote that terrible book”, who is 
threatening to expose her. The dia- 
logue: 
Mrs. SuMp-Pump: It’s simply awful! 
All the time Dr. Kinsey was asking 
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Some of the Dancing Chorus—left to right: Joseph W. 
Baer, Erwin E. Schulze, Melville Van Scibio, Noble W. Lee, 
Clarke C. Stayman, Farrington B. Kinne 


All photographs on these pages were taken by James Bruce Mitchell, of the Chicago 
Bar, with the exception of that of L. Duncan Lloyd and Judge Miner 


Judge George L. Quillici as the Underdog and Charles R. 
Sprow' as the Topdog 
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Norman B. Eaton and Gene C. Davis as the two Mrs. 
Johnnie Anvils 


Pressly L. 
Stevenson 


as Stalin 


ENTER 
OPTIMIST!” 
LEAVE . 
OPTICs 


JUDGE TOs 
SOLE PROP} 


i ‘\ cad 


Jesse H. Brown as one of the duo-pianists (the other, 


Benjamin J. Kanter is not shown) Judge Joseph B. Hermes, 
as a waiter, William H. Murphy as Judge Tosspot, and 
Nat M. Kahn 
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Chicago Sun-Times 


L. Duncan Lloyd as General Douglas MacArthur; Judge John Donald Black does the hit of the shov: —''The Junior 
Julius H. Miner as Chinese Coolie Partners” 


_ 
John J. Sharon as A. Portly Surcharge Edward Hershenson as Private Patrick THE BARBER SHOP QUARTET—Left to 
and Allen D. Holloway as the bank Cohen right: Melvin C. Holmes, Vernon A. 
president Peterson, Robert F. Daily, Gene C. 
Davis 


November, 1954 * Vol. 40 979 











“Fieri Faces’’ 


those terrible personal questions 
about me, I thought he was asking 
them about my guinea pigs! 


DoserRMAN: You mean Kinsey thought 
he was getting your personal experi- 
ences when you were really telling 
him about the sex life of a guinea pig? 


Mrs. Sump-Pump: Exactly. You can 
see what that awful interview would 
do to my reputation. 


The Committee on Candidates of 
the American Bar Associaticn then 
are ushered in, all of whom want to 
be president. Doberman suggests: 
“Why don’t you use the French sys- 
tem—each of you take office for one 
month?” 

A compromise candidate, General 
MacArthur (L. Duncan Lloyd) is 
offered and enters in a ricksha pro- 
pelled by a Chinese coolie (Judge 
Julius Miner). As he proceeds to the 
center microphone, the chorus sings: 

Old soldiers never die, 

Never die, never die; 

Old soldiers never die, 

They live to testify! 

Then is sung, “MacArthur the 
Magnificent’, to the tune of “The 
Whiffenpoof Song”: 

As an up and coming soldier 

I have been around a bit, 

And The Tribune is a paper I adore, 

They have given me permission 

So I modestly submit 

Observations on the Asiatic war; 

On the European crises, 

And the trouble in Iran, 

And the reason I’m no longer in 

Japan. 

But before I start expounding 

On the foreign shores we roam, 

Let me speak about your troubles 

here at home. 

You're poor little lambs 

Who have lost your way. 

Baa! Baa! Baa! 

By Democrat donkeys led astray, 

Baa! Baa! Baa! 

When you needed a Republican 

You might have persuaded me to run 

Nay, they said I was much too young, 

Baa! Baa! Baa! 


A scene then shows Stalin (Pressly 
L. Stevenson) and three, Russians 
(Robert F. Goodmanson, Joseph R. 
Schulz and Gilbert H. Hennessey, 
Jr.) at Lenin’s tomb. Stalin hands a 
deck of cards to Gromyko ordering 
him to deal: 

VisHINsKy: Two hearts. 

Motorov: Four spades. 
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Gromyko: Six diamonds. 
STALIN: One club. 


As the first three pass, Stalin throws 
his cards away and asserts: “Enough 
of this capitalistic competition!” 

In reply to Stalin’s question, “How 
goes everything at home?” Gromyko 
answers: “Fine. We have finally put 
peace on a war basis.” He also volun- 
teers the information that’ a new 
dish, proletariat pie, has been devel- 
oped. He explains that it is, “No 
upper crust.” 

Stalin then sings: 

Don’t Fence Me In 


Oh give me land, lots of land, ’neath 
the Soviet flag of red; 

Don’t fence me in; 

Let me step o’er the Steppes to new 
lands that lie ahead; 

Don’t fence me in; 

There Estonia, Latvia, Lithuania; 
Give me some of Poland, Finland, 
Turkey, Ukrania, 
Bessarabia, Hung’ry, 

Transylvania; 

Don’t fence me in. 

I never bluff, but my army is my blar- 
ney when your statesmen do con- 
vene, 

It’s big enough, so that others call 
us brothers, if you get just what I 
mean; 

Across the Urals to the East where the 
West commences, 

Stalking all the Balkans ’til they lose 
their senses, 

Tell the cockeyed world that I just 
can’t stand fences,— 

Don’t fence me in! 


Greece and 


The bank scene portraying the 
Trust Officer, A. Portly Surcharge 
(John J. Sharon), is cleverly done. 
His secretary is Miss Migraine (Leo 
J. Bartoline). Pvt. Patrick Cohen 
(Edward Hershenson), just back 
from Korea, wants his old position 
back, which is third official witness 
on all wills and testaments, but 
learns that the legal department re- 
cently discovered that in Illinois only 
two official witnesses are necessary 
and that the bank has abolished the 
job of third official witness. 

Cohen then states he has gone to 
law school and could help the man 
that drafts the wills and trust instru- 
ments for customers. Surcharge re- 
plies: 

My good man, you know we don’t do 


that. That would be practicing law, 
and a trust company can’t practice 





Julius J. Wuerthner, of Great Falls 
Montana, composed the entire musi- 
cal score of “The Awakened Rameses"’ 
in 1911 for the University of Michigan 
Opera. During World War I, he served 
as band master at Camp Hancock, 
Georgia, where he composed the 
“Machine Gun March", the camp's 
official march. He served as organist 
and choir director for twenty years in 
churches in Great Falls. He has been 
a member of the House of Delegates 
from Montana since 1938. 





law. We always have some prominent 
downtown law firm put its backer on 
the wills we prepare. 


Cohen then sings the following to 
the tune, “What Do You Do in the 
Infantry?”, which was unusually well 
received: 


What do I do in the Infantry? 

I march, I march, I march; 

They yell at me that my law degree 

is unessential starch; 

They won’t let me argue or file a 

plea 

Or show them my fallen arch, 

So all that I do in the Infantry 

Is march, and march and march. 

Another clever parody to the tune, 
“Grant Us To Do With Zeal” was 
sung by the chorus: 

Don’t fail to make today 

Provisions for your family; 

You may seem young and gay, 

But you've some fatal malady; 

See a lawyer now—don’t wait; 

Two times a year you must 

Keep wills right up to date— 

Put trust in Southern Trust 

You widows who are grieved 

With all the cares of your estate 

Come in and be relieved 

Of funds you did accumulate; 

You'll get expert advice 

So that you can adjust 

Your holdings, so a slice 

Will go to Southern Trust. 

The announcer (Norman B. Ea- 
ton) concludes a broadcast for the 
Southern First Continental Bank 
and Trust Company of Chicago, 
with this patter: 

Remember, we offer complete service 

in all types of trust matters. Do you 

want to cut off your wife’s family with- 
out a cent? Do you want to disinherit 
your children? Do you want to make 
your wife’s second husband miserable? 

See our Trust Department for free, 

confidential advice. Don’t forget— 

A trust for the wife so she’ll never 
be_ broke, 

A trust for the girl friend at 40 
East Oak, 
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The income, though meager, is their 
bill of fare, 

Its only the corpus we keep as our 
share. 

The Bank President (Allen D. 
Holloway) then announces that after 
seven years of hearings the commit- 
tee appointed to investigate the Mar- 
shall Plan is ready to make its re- 
port. The quartette (Gene C. Davis, 
Robert F. Daily, Melvin C. Holmes 
and Vernon A. Peterson) then sings, 
“Oh, What a Sucker Uncle Sam” to 
the tune of “Dry Bones”: 


Dat Marshall Plan takes bank notes 

An awful lotta bank notes 

A billion billion bank notes, 

Oh, what a sucker Uncle Sam! 

We're gonna buy dem bank notes, 

Pay dollars for dem bank notes, 

Trade hard-earned dough for bank 
notes, 

Oh, what a sucker Uncle Sam! 


In Scene V it is announced that 
the “highlight of our 1947 show was 
the appearance of Miss Margaret 
Truman [Charles R. Sprowl] in an 
operatic role. You will recall that 
was the year before her father, Harry 
Truman, succeeded Tom Dewey as 
President of the United States. Miss 
Truman has graciously consented to 
repeat her operatic aria from that 
show.” 

The first verse follows from the 
tune, “Feudin’ and Fightin’ ”: 


Feudin’ and fussin’ and a fightin’, 

Life in the White House is excitin’, 

But for them GOP tenants up on the 
Hill, 

We would really be livin’ our fill! 

Vetoes are a pleasure, 

Congress cannot pass a measure, 

Congress is in stitches, 

‘Cause we keep on reaping riches, 

Pleasin’ all the people! 

Feudin’ and fussin’ and a fightin’ 

Life in the White House is excitin’, 

When we have Democrats runnin’ 
Congress next year 

We will keep on a feudin’ I fear! 





The barroom scene was particular- 
ly amusing and loaded with laughs. 
The “opening statement” related 
that after a “trying day” in court, 
lawyers “repaired to their favorite 
haunts in search of cultural relaxa- 
tion... .” “Entertainment was pro- 
vided by two musicians (Jesse H. 
Brown and Benjamin J. Kanter on 
two pianos and a most excellent 
dance routine by Judge Tosspot 
[William H. Murphy)). In those days 
the G-string, as you all know, was 
the lowest string—on the violin.” 

Then follows patter, which our 
limited space cannot cover here. 

Tosspot: How do you like Chicago? 

COMMANDER WHITEHEAD (Robert F. 

Hanley) : Fascinating. Positively the 
only city in the world where one 
can wake up and hear the birds 
cough. 

Tosspot: How about a drink on the 

house? 
WhiTEHEAD: Damned decent of you, 
old boy, I'll have a Winston Church- 
ill highball. 

Tosspot: What is a Winston Church- 
ill highball? 

WHITEHEAD: Blood, Schweppes and 
Tears! 

Then enters William J. Jameson, 
President of the American Bar Asso- 
ciation (James R. Sprowl), carrying 
a trowel, and the following dialogue 
occurs: ; 


If it isn’t my old friend, Bill Jame- 
son, President of the American Bar 
Association. Meet Commander White- 
head. 
(Jameson, in extending hand, pokes 
trowel at Whitehead.) 
JAMeEson: (Lowering trowel) I’m sorry, 
sir. 
WhuitFHEAp: I say, old sport, why the 
mason’s spatula? 


Jameson: I’ve just returned from the ~ 


new American Bar Center where 
I laid the cornerstone. 
WHITEHEAD: The cornerstone? What 
did you put in it? 
Jameson: A whole set of Corpus Juris 
Secundum. I nearly cut off a finger 
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when they shut the door. 
WuiTEHEAD: A door in a cornerstone? 
Jameson: Oh, yes. That’s so we can 
get in to insert the annual pocket 
supplements. 


WHITEHEAD: But what do you do for 
the older members? 

JAMEson: For nineteen years, we have 
kept them out of social security. 
WuiTeHEAD: How do the older lawyers 

get on? 

JAMESON: They have junior partners! 

WHITEHEAD: I’m afraid I don’t under- 
stand. 

JAMEson: I have a junior partner who 
will explain everything. John Black! 
Come in and tell Commander 
Whitehead about the junior part- 
ners. 


It is here that John Donald Black 
does the hit of the evening in “The 
Junior Partners” to the tune of 
“Mister Dooley”: 


The time has come when you should 
know 

Just who these lawyers are 

They’re each and every one of them 

A credit to the Bar. 

From morn ’till night they labor long 

For but a pittance small 

They are the only lawyers who do any 
work at all. 

Cuorus 

The junior partners! The junior part- 
ners! 

They're the ones who bring in all 
the fees. 

They are the aces, they win the cases 

They change the appellants to ap- 
pellees! 


A lady fair comes in some day, says 
she wants a divorce, 

Her husband has a sweetie that she 
wants you to unhorse. 

Who do you send to see this dame and 
wave a magic wand, 

And make the co-respondent really 
want to correspond? 
CHORUS 


With “Junior Partners”, the de- 


lightful and scintillating entertain- 
ment, fresh, easy-flowing and dis- 
tinctly original, comes to a close. 
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Tyranny ON TRIAL. By Whit- 
ney R. Harris. Introduction: Robert 
H. Jackson. Foreword: Robert G. 
Storey. Dallas: Southern Methodist 
University Press. 1954. $6.00. Pages 
xxxvil, 608. 

This is an interesting description 
of the Nuremberg trial of the prin- 
cipal Nazi war criminals, together 
with a scholarly analysis of the evi- 
dence upon which the judgment of 
the International Military Tribunal 
was based, by one eminently quali- 
fied to undertake this important task. 
The author, Whitney R. Harris, was 
a member of the prosecution staff at 
the Nuremberg trial, having been 
selected for that position because as 
an officer in the United States Navy 
he had developed expert knowledge 
with respect to the German intel- 
ligence system. He served as a mem- 
ber of the prosecution staff through- 
out the trial, at the conclusion of 
which he went to Berlin as Chief of 
the Legal Advice Branch of the 
United States Office of Military Gov- 
ernment. It is hard to imagine any- 
one who could be better qualified 
than he to speak of what was estab- 
lished by the great mass of oral and 
documentary evidence, comprising 
forty-two printed volumes, intro- 
duced at the trial which lasted nearly 
a year. He has analyzed and system- 
atized this great mass of evidentiary 
matter and presented it in a single 
volume in such a way that it can be 
understood, not only by lawyers but 
also by any other person of reason- 
able intelligence. In doing this he 
has rendered a great service to hu- 
manity in that he has brought within 
the range of popular understanding 
one of the most important contribu- 
tions ever made to world peace and 
the establishment of world order 
based on law. 
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The trial of the heads of the Nazi 
state before the International Mili- 
tary Tribunal at Nuremberg was one 
of the most important trials ever 
held in the history of the world. The 
war which had just ended and which 
had resulted in the deaths of more 
than twenty millions of human be- 
ings and the destruction of property 
worth many billions of dollars was 
not an ordinary war of national pol- 
icy or interest. Begun by the Nazi 
rulers of Germany in a cold-blooded 
attempt to rob and plunder their 
neighbors, it had developed into a 
world-wide attempt at subjugation 
and plunder with the perpetration 
of gigantic and inhuman crimes 
without a parallel in history. Inno- 
cent noncombatants had been seized 
and held as hostages and then ex- 
ecuted for the purpose of inspiring 
the civilian population with fear of 
the conquerors; between five and ten 
million persons had been carried 
from their homes into a cruel system 
of slavery; more than six million of 
the Jewish population and the intel- 
ligentsia in conquered countries had 
been exterminated in a deliberate 
plan of ruthless mass murder; prison- 
ers captured in uniform had been 
killed without mercy and in cynical 
violation of international law. 

While these crimes were being 
committed to the horror of mankind, 
warning was given by the President 
of the United States and the heads 
of other allied nations that when the 
war was ended those responsible 
would be brought to justice and held 
accountable for them. The trial at 
Nuremberg was the fulfillment of 
this pledge. Many advocated execu- 
tive action against the guilty, i.e., 
that a list be made by the crime 
commissions of the several victorious 
countries of those thought to be guil- 
ty and that they be executed by firing 


squads without trial; but this would 
have condemned many who were in- 
nocent along with the guilty and 
would have shocked the conscience 
of the world. The plan agreed upon 
was to declare what crimes were to 
be punished and then set up a judi- 
cial tribunal to hear evidence and 
decide who had been guilty of those 
crimes. There was nothing new in 
executing those who had been guilty 
of crimes such as the Nazi criminals 
had committed. What was new was 
the exercise of the judicial process 
for determining those who were to 
be punished in such a situation. As 
said by Mr. Justice Jackson in his 
opening statement before the tribu- 
nal: “That four great nations, 
flushed with victory and stung with 
injury, stay the hands of vengeance 
and voluntarily submit their captive 
enemies to the judgment of the law 
is one of the most significant tributes 
that Power has ever paid to Reason.” 

The trial thus conducted was more 
than the trial of the accused. It was 
at the same time a declaration to the 
world that the conscience of man- 
kind would no longer sanction the 
commission of crimes against human- 
ity in the name of political power; 
for the tribunal sat as the representa- 
tive not merely of the four victorious 
powers, but also of the nineteen 
other nations who adhered to the 
Declaration of London, under which 
it was established. Its judgment was 
thus in a very real sense the judg- 
ment of the civilized world and was 
accepted as such by the Assembly of 
the United Nations, which gave its 
approval to the principles therein de- 
clared. The trial was more even than 
this: it was an inquiry into the causes 
of the second great world war and 
established beyond peradventure the 
war guilt of the Nazi rulers of Ger- 
many in beginning and carrying on 
the war, and it has provided an au- 
thentic record which will forever set- 
tle that question on the basis of doc- 
umentary evidence and not hearsay 
and opinion. It was at the same time 
a grand inquest which showed in 
meticulous detail the abuses of power 
which are inherent in the totalitar- 
ian state and the hideous inhumani- 
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ties which result when the safeguards 
against abuse of power, such as are 
embodied in our Bill of Rights, are 
destroyed or disregarded. 

The introduction to Mr. Harris’ 
book is from the pen of Mr. Justice 
Jackson; and no reasonable man 
can read this introduction, I think, 
without agreeing in the wisdom of 
holding the trial. Likewise no one 
can read the analysis of the evidence 
presented by Mr. Harris without 
reaching the conclusion that action 
of some sort was called for with re- 
spect to the crimes that had been 
committed and that the invocation 
of the judicial process was the only 
sensible thing that could have been 
done under the circumstances. Mr. 
Justice Jackson concludes his intro- 
duction with the statement: “His 
manuscript teaches me that the hard 
months at Nuremberg were well 
spent in the most important, endur- 
ing and constructive work of my 
life’. This is a book which must be 
read by one who would understand 
the currents of modern life or is 
interested in the establishment of 
world order. 

Joun J. PARKER 


United States Court of Appeals 
Charlotte, North Carolina 


Errective LEGAL RE- 
SEARCH. By Miles O. Price and 
Harry Bitner. New York: Prentice- 
Hall, Inc. 1953. $10.00. Pages 633. 

Every once upon a long, long time, 
there comes across the legal horizons 
a book that must be (and is) hailed 
by the profession as a landmark vol- 
ume. Williston’s Contracts and Wig- 
more’s Evidence fall into that cate- 
gory; so does Price and Bitner’s Ef- 
fective Legal Research. 

Dr. Price is the dean of America’s 
law librarians. Since 1929 he has 
been at the helm of the Columbia 
University Law Library, the fourth 
largest legal collection in the United 
States. His courses in legal literature 
at Columbia’s famed School of Li- 
brary Service have become a must 
for those who would assume execu- 
tive positions in the nation’s im- 
portant law libraries. 

If Mr. Bitner’s record of accom- 


plishment is less distinguished, it is 
only because he is as yet in the early 
stages of a promising career. Former 
law librarian and law teacher at the 
University of Kansas City, he also 
held the post of reference law librar- 
ian at the University of Pennsylvania 
before becoming Associate Law Li- 
brarian at Columbia in 1946. He has 
recently been librarian of the United 
States Department of Justice. He is a 
past President of the Law Library 
Association of Greater New York and 
has been high in the councils of The 
American Association of Law Li- 
braries. 

Together they have produced a 
magnificent volume. Appropriately 
subtitled “A Practical Manual of 
Law Books and Their Use”, Effective 
Legal Research is just that. It is the 
modern up-to-date “Baedeker” to 
the law libraries of the Anglo-Amer- 
ican legal world. And there is scarce- 
ly a law librarian or law book dealer 
in the United States who does not 
have his “Price and Bitner” within 
easy reach to lessen his burdens dur- 
ing the working day. 

It is not difficult to understand the 
universal praise that has been ac- 
corded this volume. Effective Legal 


' Research contains the most compre- 


hensive analysis yet made of the liter- 
ature of the common law. And it is 
replete with over 200 pages of tables 
which alone are worth more than 
the price of the book. 

All of the above has been said be- 
fore in publications devoted to legal 
education and. in the field of law li- 
brarianship. It needs to be said 
again, right here and now, to the 
practical legal practitioner. 

Effective Legal Research is obvi- 
ously a legal volume, but, at first 
blush, it appears to be a book for 
the law teacher, the law student and 
the law librarian rather than for 
those engaged in the general practice 
of law. Careful examination of the 
volume, however, reveals otherwise. 
“Price and Bitner” is also a valu- 
able practitioner’s tool. 

Here is a volume that will aid the 
practicing lawyer in doing a better 
research job for his clients and, at 
the same time, save precious hours 
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that might otherwise be wasted in 
fruitless library searching. It is, first 
of all, an excellent review of avail- 
able legal research materials—publi- 
cations which the lawyer may have 
known about in the past but which 
have long since been forgotten. Sec- 
ondly, it is a detailed explanation of 
those books with which lawyers are 
familiar but which all too many 
members of the Bar use improperly. 
Few lawyers use the comprehensive 
digests, annotated reports and cita- 
tions with anything approaching 100 
per cent efficiency; “Price and Bit- 
ner” will do much to eliminate pres- 
ent waste motion. Thirdly, the book 
is valuable in bringing the practi- 
tioner up to date on new and im- 
proved legal source materials—cur- 
rent bibliographical data that are 
often missed during the course of 
days spent solving the trials and trib- 
ulations of clients. 

For example, every lawyer knows 
of the growing importance of statu- 
tory materials in day-to-day practice. 
Every lawyer knows of the impor- 
tance of statutory interpretation and 
the significance of legislative histo- 
ries in such interpretation. But 
where can the practitioner find legis- 
lative histories? The answer can be 
found in Effective Legal Research, 
where the authors have outlined the 
forgotten stand-by volumes and the 
new publications containing these 
vital data. 

How does the lawyer go about find- 
ing a case where his only citation is 
1 Kir., 8 Tyng, 6 Sand. or 14 Pet.? Is 
he looking for the reports of Con- 
necticut, Massachusetts, New York or 
the United States Supreme Court? 
The answer can be found in Effective 
Legal Research in a matter of sec- 
onds. What index (not the Index to 
Legal Periodicals) contains the refer- 
ences to significant articles, com- 
ments and reports in state bar assoc- 
iation publications? Price and Bit- 
ner have the answer. Should a law- 
yer continue to pay rent on space 
necessary to house Corpus Juris after 
a Corpus Juris Secundum volume 
is published covering the same area 
of the law? Read the book and find 
out. 
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While Effective Legal Research is 
not an easy volume to read—it is too 
chock-full of information to flow like 
a novel—it is certainly clear, concise 
and literate. It is a significant con- 
tribution to the field of legal litera- 
ture and an authoritative short-cut 
for every member of the Bar who is 
ever called upon to tackle a research 
problem. 

ALBERT P. BLAUSTEIN 


RupoLPH HEIMANSON 
New York Law School 


H OW TO SAVE TAXES 
THROUGH PROPER ACCOUNT- 
ING. By Jackson L. Boughner. New 
York: Prentice-Hall, Inc. 1954. $5.65. 
Page xv, 295. 

In respect of current and future 
tax planning, the Internal Revenue 
Code of 1954 has virtually outmoded 
every work on federal taxes. At least, 
no tax-savings device may safely be 
used, nor business or estate arrange- 
ments prudently undertaken, with- 
out carefully consulting the changes 
wrought by I.R.C. ’54. Necessarily, 
Mr. Boughner’s book suffers from 
these infirmities. But in the thought 
that a revision may be planned, a 
review may be helpful. 

The author states his aim, plainly 
and briefly: “This book has one pur- 
pose—to save you or your client tax- 
es.” We have it on the authority of 
the Second Circuit Court of Appeals 
that the effort “to save taxes or to 
regenerate the world” may be equally 
laudable ends; and the Supreme 
Court, too, of course, has given its 
blessing to tax savings ‘“‘on the right 
side of the line”, to use the phrase 
of Mr. Justice Holmes. 

The interdependence of account- 
ing and law in tax practice is neatly 
demonstrated throughout the book. 
If its title is apt, proper accounting 
is indispensable in tax planning at 
every turn through the Internal 
Revenue Code. Actually, the book is 
rot designed to afford the lawyer a 
great deal of instruction in account- 
ing; and the “independent public 
accountant’, to whom the work is 
apparently also addressed, may 
prove to be not wholly grateful for 
the author’s suggestion that “He 
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[the accountant] has little time to 
analyze the exact implications of 
each method. One purpose of this 
book is to do some of this thinking 
for him.” Mr. Boughner is both a 
certified public accountant and a 
lawyer. 

The great merit of the book lies 
in this: It is a practical and simple 
primer for alert tax guidance to the 
neophyte. Proceeding painstakingly 
through the various income tax sec- 
tions of the Internal Revenue Code, 
the writer points out pitfalls and 
possibilities of savings in the transac- 
tion of varied business of corpora- 
tions, partnerships, and individuals. 
There is very little as to trusts, 
though proper accounting for trusts 
is a significant phase of public ac- 
counting practice, and tax savings 
through the medium of trusts are 
not of minor importance. Aided by 
a good index and a detailed table of 
contents, the tax man can find ready 
guidance to the problems posed by 
the transaction that may concern 
him at the moment. Excluded are 
estate and gift taxation and the in- 
ter-relationship between those taxes 
and the income tax. There is some 
imprecision in arithmetic; see, for 
instance, pages 80, 82 and 92. 

As to some tax-saving devices, the 
book makes recommendations; as to 
others, the author offers only some 
description. The unsophisticated 
reader may meet with difficulty in 
distinguishing what is sound from 
what is perilous; Mr. Boughner does 
occasionally suggest the danger of 
fraud being charged. 

I.R.C. ’54 grants its blessing to 
many tax plans that have been 
clouded in doubt; it outlaws many 
that have been acceptable. The new 
provisions must be consulted at every 
step. 

Louis S. GOLDBERG 
Sioux City, Iowa 


if EGAL MEDICINE. By R. B. H. 
Gradwohl. St. Louis: The C. V. Mos- 
by Co. 1954. $20.00. Pages xvii, 1093. 

This book invoked three distinct 
impressions, in this order: It is (1) 
handsome, (2) heavy and (3) excel- 
lent. Bound in green buckram, with 





labels in black and gold, it is strik- 
ingly imposing in appearance. As 
you lift it, you are startled by its 
weight—five and one-half pounds; 
the use of heavy, calendered paper 
throughout to permit free use of 
line-drawings and photographs ac- 
counts for the weight. As to its excel- 
lence, even a casual examination of 
the contents impresses one with the 
authoritative and practical character 
of the treatment. It is authoritative 
because the author, the first Presi- 
dent of the American Academy of 
Forensic Science and a doctor of 
both science and medicine, is a prac- 
ticing pathologist-director of a po- 
lice laboratory, who has enlisted the 
aid of twenty-nine collaborators, all 
except four of whom are practicing 
experts in forensic medicine either 
in England or America; and it is 
practical because the style is as di- 
rect and nontechnical as the charac- 
ter of the subject will permit. Dr. 
Gradwohl himself wrote only four 
of the thirty-nine chapters, but his 
was the unifying spirit hovering over 
the work of the other specialists. 
Lack of integrated completeness is 
too often the accompaniment of the 
symposium technique in text-writ- 
ing; but Dr. Gradwohl’s planning 
and supervision, coupled with the 
fortunate circumstances that legal 
medicine is largely composed of a 
number of fairly distinct topics, have 
all but eliminated this objection 
here. 

The nursery of legal medicine was 
the autopsy room. The history of the 
subject, as an Anglo-American spe- 
cialty, covers nearly two centuries. 
From an early preoccupation with 
cadavers and poisons, it gradually 
grew to include such matters as 
blood-tests and neuropathology. To 
these traditional subjects, Dr. Grad- 
wohl has added newer ones: chemi- 
cal tests for alcohol, powder burns, 
hair and fiber analysis, dental identi- 
fication, trauma, blood stain, seminal 
fluid identification, and lie-detection 
by drugs and mechanical devices. As 
legal medicine draws heavily on the 
laboratory, much of the volume 
deals with technical, laboratory for- 
mulas and procedures. Lawyers will 
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find here a clear, up-to-date and re- 
liable statement of the various types 
of evidence which medical science 
can make available to the courts, 
and, reading critically, they will be 
able to determine the weaknesses 
and limitations of most of this evi- 
dence, but they will still find it nec- 
essary to make their own legal evalu- 
ations of the evidence. For example, 
this volume will enable a lawyer to 
understand the chemical tests for 
alcohol and the lie-detector tests, but 
its usefulness is limited in suggesting 
arguments for or against their use as 
legal evidence. Far from being a 
criticism of the text, this is a compli- 
ment. These authors are scientists, 
not lawyers; where scientists yield to 
the temptation to discuss the legal 
evaluation of their scientific find- 
ings, they are on treacherous ground, 
for they then cease to speak as ex- 
perts and, as amateurs, offer opin- 
ions in a field of knowledge in which 
neither their training nor experi- 
ence qualifies them to speak. 
Historically, the terms “legal 
medicine”, “forensic medicine” and 
“medical jurisprudence” have all 
been used by doctors writing in this 
field. This is unfortunate, since it 
makes it impossible to determine 
from the title whether a book is a 
law book about medicine or a medi- 
cal book about law, and even when 
the author’s name is known, it is not 
always clear whether he is a doctor 
or a lawyer. Doctors early pre-empt- 
ed this field of learning and nearly 


all of the books (including a num-. 


ber of excellent recent ones) in it 
have been written by doctors. Conse- 
quently, there are numbers of books 
presenting medical discussions of 
topics having legal implications 
(e.g., abortion, rape, poisoning) , but 
few giving legal studies of such law 
as has medical aspects (e.g., insanity, 
wills, personal injury). Dr. Grad- 
wohl’s book is an admirable addi- 
tion to the first group; I know of no 
recent comprehensive text in the 
latter field, unless we so consider the 
able study of psychiatric law, Psychi- 
atry and the Law, by Dr. Guttmacher 
and Professor Weihofen. On the le- 


gal side, which I consider the true 
field of medical jurisprudence, the 
last edition of the classic text—Whar- 
ton and Stille, Medical Jurispru- 
dence—appeared half a century ago 
and is now more quaint than useful; 
and even its less pretentious succes- 
sor by a_ lawyer-doctor—Herzog, 
Medical Jurisprudence—is nearly a 
quarter-century old. If we can judge 
from the volumes published in the 
modern period, lawyers have lagged 
behind the medical men in the nev- 
er-ending task of integrating law and 
medicine. Dr. Gradwohl’s book is a 
case in point. As a definitive, mod- 
ern text on legal medicine it will, 
without question, be of inestimable 
value to the Bench and Bar in for- 
mulating a sound, medical jurispru- 
dence, for medical jurisprudence is 
a compound of law and medicine 
and the purity of the compound can 
not excel the purity of its ingredi- 
ents. 

The author and publisher have 


reason to take pride in this volume., 


The exceptional format of the book 
and its full index, the recency of 
writing and publication, the clarity 
with which it is written, the expert- 
ness of the authors, and the wide 
range of topics covered—all com- 
mend this book strongly to every 
lawyer wishing to keep his library 
abreast of the rapid advance which 
medical science is now making in its 
contribution to the legal process. 
DiLLarD S. GARDNER 


Supreme Court Library 
Raleigh, North Carolina 


JupiciaL AND ADMINISTRA- 
TIVE RECORD, 1951-1952: FED- 
ERAL FOOD, DRUG AND COS- 


‘METIC ACT. By Vincent A. Klein- 


feld and Charles Wesley Dunn. 
Chicago: Commerce Clearing House, 
Inc. 1953. Food Law Institute Series. 
$12.00. Pages 588. 

Few regulated industries enjoy so 
thorough a documentation of their 
relationships with the Federal Gov- 
ernment as do the food process- 
ing, drug and cosmetic industries. 
Through the Food Law Institute, 
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headed by Mr. Charles Wesley 
Dunn, co-author of this volume, a 
lengthening shelf of highly practical 
manuals is available to private coun- 
sel, government lawyer and laymen 
in industry and Government. The 
latest publication of the Food Law 
Institute is the third in the series 
which constitutes an elaborate anno- 
tation to the 1938 Food, Drug and 
Cosmetic Act. The co-author, Mr. 
Vincent A. Kleinfeld, spent a num- 
ber of years on food and drug law 
matters in the Department of Jus- 
tice, and he and Mr. Dunn collabo- 
rated on the first volume, covering 
1938-1949, a second for 1949-1950 
and the present volume which brings 
the record up to date. Most of the 
space is devoted to judicial material, 
some of it not available in the regu- 
lar published court reports and in- 
cluding some stray cases under the 
1906 Act which evaded earlier com- 
pilations. 

Administrative statements, rulings, 
standards for certain foods and a 
new form for review of food stand- 
ards follow with the text of the 1938 
Act and its amendments with the 
pertinent regulations as well as the 
Federal Trade Commission Act. The 
final section of the book reprints the 
1938 Act with references to the 1951- 
1952 judicial and administrative ma- 
terial listed under the proper sec- 
tion. A table of forms and a table of 
cases conveniently cumulate the ma- 
terial in all three of the Kleinfeld- 
Dunn volumes on the Federal Food, 
Drug and Cosmetic Act of 1938. The 
index is not the so-called “topical” 
one often afflicting legal books; it is 
a real key to the contents of the book. 

As well as constituting a desk 
book for everyone concerned with 
the food, drug and cosmetic indus- 
tries this volume with its two prede- 
cessors offers to the general practi- 
tioner and student a fascinating ap- 
proach to this area of federal regula- 
tion where the power of Congress 
has been found to reach into every 
corner drug store in the land. 

WILLIAM TUCKER DEAN 


Cornell Law School 
Ithaca, New York 
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Lu DETECTION AND CRIM- 
INAL INTERROGATION. By 
Fred E. Inbau and John E. Reid. 
Baltimore, Maryland: The Williams 
& Wilkins Co. 1953. $5.00. Pages 235. 

The detection of deception has 
been and is the particular problem 
of the investigator and the prosecu- 
tor. Science has assisted tremendous- 
ly with various aids, including the 
lie detector, the validity and useful- 
ness of which has been the subject of 
considerable discussion among the 
legal fraternity. 

In its early stages of development, 
this instrument was certainly too sus- 
ceptible to error to be considered a 
valid source of information for use 
in court. However, through constant 
research it has been developed, in 
the opinion of the authors, to the 
point where its results are highly ac- 
curate. 

The lie detector is thoroughly de- 
scribed and its principles clearly de- 
fined. The authors discuss in detail 
just how it can be used and set forth 
their opinion as to its value. Some of 
its limitations are set forth together 
with a full explanation of the tests 
necessary to arrive at an accurate 
decision concerning the truthfulness 
of the persons being tested. An ac- 
count of the present legal status is 
given along with possible future use 
of results in court. 

Part I sets forth a brief descrip- 
tion of the psychological basis for 
the technique used. The interpreta- 
tion of responses as deception crite- 
ri« is covered in considerable detail 
accompanied by many illustrations 
from actual case results. A detailed 
analysis is made of test criteria with 
particular reference to the “control 
question” method of testing. The 
criteria of deception for “peak of 
tension” tests are similarly described 
and illustrated. This portion of Part 
I is particularly well handled, al- 
though inexperienced readers could 
be easily misled as to the results ex- 
pected and obtained in most cases. 

The behavior symptoms of lie de- 
tector subjects other than those re- 
sponses recorded mechanically are 
helpful at times in appraising the 
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results of lie detector tests. The au- 


thors offer a number of suggestions 
based on their experience for observ- 
ing and classifying a subject’s behav- 
ior symptoms. As to error the au- 
thors estimate a one per cent margin 
of possible error to be expected and 
4 per cent indefinite determinations 
for an over-all accuracy of ninety- 
five per cent. These estimates should 
be accepted with reservations. 

The authors’ claim that the use of 
the lie detector will reduce “third 
degree” practices “especially upon 
innocent persons” is not sound in 
the opinion of this reviewer. 

A well-balanced analysis of the lie 
detector method is set forth in sufh- 
cient detail and the authors do clear- 
ly set forth the limitations of the 
instrument. They obviously recog- 
nize that it is only an investigative 
technique which does not offer an 
infallible solution to the detection 
of deception. 

Part II on the subject of criminal 
interrogation is particularly good. 


The subject matter is broken down 


into specific sections, each of which 
covers the proper interrogation 
methods to be used on certain types 
of subjects. Correct methods for in- 
terrogating emotional and non-emo- 
tional offenders; suspects whose guilt 
is almost a certainty, doubtful or 
uncertain as well as possible wit- 
nesses in a case are clearly ex- 
plained. Each broad area is again 
broken down into limited areas. 

The preparation and signing of 
written confessions, the ethics of 
criminal interrogation and the ad- 
missibility of confessions are excel- 
lently treated. 

A discernible weakness seems to 
be that the authors appear to recog- 
nize only ideal situations. More at- 
tention could have been given to 
difficult situations encountered in 
criminal interrogations. 

Some of the practices recommend- 
ed by the authors will not meet the 
approval of many readers. For ex- 
ample, condemning and imputing 
blame to a victim as a means of con- 
doning in the eyes of the subject his 
own offense, comes close to misrepre- 
sentation by the interrogator. The 





use of trickery or deception in ob- 
taining a confession involves the 
field of morals and ethics wherein 
there is much divergence of opinion. 

STANLEY J. TRACY 
College Park, Maryland 


P unosopuy OF LAW. By Gi- 
orgio Del Vecchio. Translated by 
Thomas Owen Martin from the 
eighth edition (1952). Foreword by 
Dean Brendan Francis Brown. Wash- 
ington, D. C., The Catholic Univer- 
sity of America Press. 1953. $6.50. 
Pages 474. 


Justice: A Historical and Phil- 
osophical Essay. By Giorgio Del Vec- 
chio. Edited with Additional Notes 
by A. H. Campbell. Translated by 
Lady Guthrie with revisions by the 
editor and Dr. Mario M. Rossi. New 
York, Philosophical Library. 1953. 
$6.00. Pages 236. 

The name of Giorgio Del Vecchio 
has been known here and recognized 
as that of a leading neo-Kantian 
since at least 1914, when The Formal 
Bases of Law was issued in transla- 
tion as one of the highly significant 
Modern Legal Philosophy Series. 
More recently, he appeared in trans- 
lation in 1947 as one of the valued 
contributors to the volume in honor 
of Roscoe Pound with his essay on 
Truth and Untruth in Morals and 
Law. We now have two of his major 
works for the first time in English: 
Philosophy of Law and Justice, the 


‘first written originally as a text in 


1930, now in its ninth Italian edi- 
tion, and the latter revised and en- 
larged over the years since its deliv- 
ery before the University of Rome 
for the inauguration of the academic 
year, 1922-23. 

The author, born in Bologna, 
Italy, in 1878, is still active in schol- 
arly pursuits as is evidenced by very 
recent revised editions of these 
works. He has been teaching law for 
fifty years, of which the last thirty- 
four have been at The University of 
Rome where he was Rector and 
Dean of the Law Faculty and for a 
while Dean of the Faculty of Polit- 
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ical Science. He founded and edited 
Revista Internationale di filosofia del 
diritto and also edited the Archivio 
Giuridico. He has served as President 
of the International Institute of the 
Philosophy of Law and Juridical So- 
ciology, and as a Professor at the 
Academy of International Law at 
The Hague. 

There is one point which must be 
mentioned before the content of 
these volumes is noted. Dean Brown 
in his Foreword to the Philosophy of 
Law and Professor Campbell in his 
Introduction to Justice mention Del 
Vecchio’s Fascist leanings apologet- 
ically. Such seems to be the current 
fashion in the case of both our au- 
thor and Gentile. It is all too easy 
to forget the taint of theories as the 
vivid memories of the vicious bomb- 
ings of Ethiopia fade with the pas- 
sage of time, but it is small solace 
to say that these works needed little 
revision to restore them to their 
former status. Have we here but an- 
other instance of the extremes of ab- 
solutisms of Communist, Fascist and 
other varieties, permitting of the 
shuttling and shifting with little dif- 
ficulty, even as such a contemporary 
as the late Nicolas Berdyaev so read- 
ily ran the gamut of isms? It is true 
that we should not be so glib in our 
condemnation without more ade- 
quate knowledge of the personal 
dangers and difficulties encountered 
by Gentile and Del Vecchio, but the 
courage of the venerable Croce, who 
remained unbowed through all the 
dark days of Fascism, rises before us 
as we question the present apologies. 
Let us leave this topic with a query 
as to the compatibility of Del Vec- 
chio’s fundamental ethical emphasis 
and any truckling with Fascist theory 
or practice. 

The Philosophy of Law is worthy 
of painstaking study as a survey of 
the history of the subject, a critical 
review of contemporary schools and 
an exposition of the author’s modi- 
fied neo-Kantianism. The whole is 
placed in a philosophic framework 
which groups the related theoretical 
studies alongside the practical 
fields of moral philosophy and phi- 
losophy of law. Del Vecchio employs 





the term ethics as a broader concept, 
fundamental to both morals and law. 
Philosophy of law is, for him, law in 
a general sense, while juridical sci- 
ence or jurisprudence is law in its 
particular applications. It is only 
when the ethical impetus is recog- 
nized as significant for law as is and 
for law as it ought to be that there is 
a true recognition of the full mean- 
ing of law. He therefore embraces in 
his study of the philosophy of law 
three fields of research: (1) the logi- 
cal with its consideration of morals 
and law, subjective and objective 
phases of the law, the power to 
coerce and juridical relationship; (2) 
the phenomenological, or law as a 
universal human phenomenon, and 
its juridical history, succinctly devel- 
oped; and (3) the deontological, or 
the evaluation through pure reason 
of justice, or law as it ought to be. 

After the section on the history 
of the various philosophies of law 
from the ancient Greeks to an almost 
card-catalogue listing of contempo- 
rary schools and thinkers (with some 
misplaced as the translator should 
have noticed), we get a systematic 
treatise of the concept of law as con- 
sisting of both the ideal and the 
real, the deontological and the posi- 
tive. His attempt to limit the moral 
to unilateral subjectivity and the 
law to bilateral objectivity, a key to 
his own views, is not convincing as 
necessarily mutually exclusive nor 
satisfactorily definitive of either law 
or morals. 

Included in the analysis is a keen 
criticism of the contract theory, of 
the organic view of the state, a sig- 
nificant refutation of Communism 
and a profound analysis of interna- 
tionalism. Dean Brown furnishes a 
good summary of Del Vecchio’s doc- 
trine of natural law and its similari- 
ties and differences from the scholas- 
tic view. 

Of great significance in the volume 
entitled Justice, which follows the 
general argument of the larger work, 
are the appendices to this volume on 
penal justice, brought up-to-date by 
the author in recent days. He raises 
advanced problems for penologists 
to consider, particularly in his provo- 
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cative, though scarcely practical plea, 
to give greater consideration to the 
needs and sufferings of the families 
of the guilty. He also raises the prob- 
lem of reparation and the depriva- 
tion of the possibilities for restitu- 
tion under our present penal systems. 

In all, the seven hundred pages of 
these two volumes afford close rea- 
soned insights into the development 
of the philosophy of law and de- 
tailed analysis of the views of one of 
its leading contemporary exponents. 

LesTER E. DENONN 

New York, New York 


S cientiFic EMPLOYEE BEN- 
EFIT PLANNING. By Howe P. 
Cochran. Boston: Little, Brown and 
Company. 1954. $10.00. Pages 354. 

This book, Scientific Employee 
Benefit Planning, is a very practical 
guide for all corporate personnel and 
particularly corporate counsel in- 
terested in employee benefit plans. 
The ever-present tax angles are kept 
in the foreground. Based upon years 
of experience, the author deals in a 
very human and commonsense way 
with the problems which confront 
every lawyer who attempts to either 
advise his client with reference to or 
to establish for such a client a plan 
and trust for the benefit of his em- 
ployees and brings to light the fact 
that establishing such a plan and exe- 
cuting it may be of even greater bene- 
fit, or at least equal benefit to himself 
and to his employees. Why the plan 
should be established, the method, 
tactics and even the conversation 
used in discussing it with the client, 
the many details involved in imple- 
menting the establishment of it, how 
to approach the tax authorities be- 
fore the instruments are finally exe- 
cuted, the timing of its preparation 
and execution, the time consumed 
and the reasonableness of fees 
charged are all covered. 

Any lawyer contemplating this 
type of work, even for one client 
only, would do well to carefully 
read this practical manual as his first 
step. Of particular interest are those 
closely held or family corporations 
because the establishment of such 
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a plan by a corporation materially 
affects the estate planning by the 
individual owners. 

To the uninitiated it is both a rev- 
elation and a practical guide, and 
to those lawyers who have had ex- 
perience in this type of work it is 
interesting. It warns against many 
natural pitfalls, and there are a lot 
of sand traps in the process. It is 
not a theoretical treatise but rather 
a step-by-step guide explaining what 
to do and why. 

ALLEN L. OLIVER 
Cape Girardeau, Missouri 


N arcorics AND NARCOTIC 
ADDICTION. By David W. Maurer 
and Victor H. Vogel. Springfield, Illi- 
nois: Charles C. Thomas. 1954. $7.50. 
Pages xv, 303. 

Drs. Maurer and Vogel have here 
proved themselves a highly compe- 
tent writing team in dealing broadly 
with the drug-addiction problem. 
Among other things they handle a 
vast amount of technical and factual 
material in prose which is always 
readable and often downright en- 
gaging. 

The avowed purpose of their book 
is to collect information that will be 
useful to people such as law-enforce- 
ment officers, probation and welfare 
officials, prison administrators and 
medical and legal practitioners, who 
are apt to encounter the narcotics 
traffic collaterally. The work seems 
admirably suited to this purpose. 

Vogel is a doctor, long concerned 
with narcotics as one of the focal 
points of his career in the U. S. 
Public Health Service; Maurer is a 
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liberal arts professor whose interest 
centers in broad problems of crimi- 
nology. The combination is fortui- 
tous, for while all the requisite scien- 
tific terms are there, the reader is 
subjected to no overtechnical inter- 
polations cast in the jargon of the 
laboratory and the medical profes- 
sion. 

At the outset narcotic addiction is 
placed in perspective by a brief study 
of its history and the striking changes 
that have occurred over the years in 
social attitudes towards it. The char- 
acteristics of addiction are then con- 
scientiously analyzed, and the drugs 
themselves are described, one by one, 
including everything from their for- 
mal U.S.P. designations to slang 
words by which they are currently 
known in the underworld traffic. 

Every detail is painstakingly de- 
scribed and measured as the authors 
encounter it. Methods of drug ad- 
ministration are set forth, tests for 
identifying addicts are explained and 
appraised, and laboratory procedures 
for identifying the drugs themselves 
are studied and evaluated. 

When the authors deal with an 
aspect in which scientific knowledge 
is still sparse, as, for example, in the 
physiological and psychological con- 
sequence attributable to various 
kinds of addiction, they make no 
attempt to fill in with generalities 
or speculation. And even on points 
which are highly controversial be- 
cause of the existence of an official 
“line” emanating from the Bureau 
of Narcotics, the indications of com- 
promise are slight. Thus, after skirt- 
ing around the sacred dogma which 





declares that drug addiction causes 
moral degeneration and brings out 
criminal tendencies, the authors con 
clude: 


There is a close and definite con- 
nection between drug addiction and 
crime—although that connection is not 
what it is generally supposed to be, 
and, with some exceptions, there 
seems to be little evidence to show 
that drugs, per se, motivate violent 
crime. While much non-violent crime 
—and occasional crimes of violence— 
are committed by underworld addicts, 
their crimes are committed in order 
to get money to buy drugs, and are 
not generally the direct result of any 
physiological action of drugs on the 
human organism or the human per- 
sonality. 

A splendid bibliography is ap- 
pended to each chapter so that the 
reader may go further along any line 
he might wish to pursue. 

This reviewer believes that the 
narcotic addict is still victimized in 
our society by ignorance and preju- 
dice and the zeal of law-enforcement 
agencies, much as a host of like un- 
fortunates used to suffer earlier in 
our history. The addict, like the 
alcoholic, the epileptic, the “con- 
sumptive” and the mental patient, is 
a sick person and not a criminal. 
Sooner or later, he must be recog- 
nized as such. Until that time comes 
to pass, he will continue to be the 
hapless tributary of a billion-dollar 
traffic, enmeshed in the entirely gen- 
uine and vicious criminality which 
now surrounds him. Maurer and Vo- 
gel have made a solid contribution 
to the cause of enlightenment and 
ultimate reform in this field. 

Rurus KING 
Washington, D. C. 
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What’s New in the Law 


The current product of courts, 
departments 


Attorneys... disbarment 


® An attorney cannot be disbarred 
upon the basis of severely critical re- 
marks about a judge contained in a 
private letter from the attorney to 
his jailed client advising the client 
about the conduct of the defense of a 
criminal charge. This is the ruling 
of the United States District Court 
for the District of Nevada in a case 
in which the sole basis of the disbar- 
ment proceeding was a letter that 
had been intercepted by jail officials 
and made available to the judge 
mentioned in the letter. 

The attorney, having lost his case, 
wrote to the prisoner-client that he 
thought it would be advisable to 
appeal, although “experience has 
shown us that the records of any 
trial in Foley’s [the judge] court are 
emasculated when an appeal is taken 
... [and] Foley has a very dear friend 
on the circuit court of appeals”. The 
letter continued: “Nevertheless, it is 
worth giving it the old college try, 
and I am so mad at the conduct of 
Foley at the trial, that I would go to 
great lengths to secure a reversal.” 

The attorney had argued that the 
letter could not be used because it 
was a privileged communication be- 
tween attorney and client and _ be- 
cause it had been obtained by an il- 
legal search and seizure. The Court 
rejected both these contentions, the 
first on the ground that the attorney- 
client privilege relates only to things 
confided by the client to his attorney, 
and the second because the right of 
prison authorities to censor mail pre- 
cluded the interception of the letter 
from being an illegal search and 
seizure. 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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and agencies 


Rather, the Court placed its re- 
fusal to consider the letter on the 
right of a defendant in a federal 
criminal prosecution to “‘the effective 
assistance of counsel”. The Court de- 
clared that nothing was more likely 
to impair the effectiveness of an at- 
torney than the inability to com- 
municate freely with his client. “The 
protection of any attorney from such 
disclosure is, of course”, the Court 
said, “justified only in so far as his 
legitimate assistance to the defend- 
ant may thus be encouraged.” Here, 
the Court concluded, while the lan- 
guage of the letter was “scurrilous 
and contemptuous”, the letter did 
deal legitimately with the client’s de- 
fense and was thus protected from 
use against the attorney. 

(In re Bull, U.S. D.C. Nev., Au- 
gust 9, 1954, Goodman, J.) 


Attorneys ... right to practice 


®" The Supreme Court of Arkansas 
has declared invalid a rule of a local 
county court requiring that an out- 
of-state attorney handling a case in 
that county have associated with him 
an attorney residing in that county. 
The Court, with one judge dissent- 
ing, held the rule unreasonable and 
in contravention of an Arkansas stat- 
ute guaranteeing qualified non-resi- 
dent attorneys the right to practice 
in the state. 

An attempt was made to justify 
the rule on an interpretation that it 
required association of the non-resi- 
dent attorney with an Arkansas at- 
torney, not necessarily an attorney 
of the particular county involved. 
The Court could not go along with 
this reading of the rule. It was also 
argued that the case was moot since 
one of the two attorneys involved 
had moved to Arkansas and had be- 
come a resident of that state during 
pendency of the case. But the major- 
ity of the Court ruled the case was 
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not moot because the challenged rule 
still stood and because the interest 
of the remaining non-resident at- 
torney in the case had not been de- 
termined. 

(Letaw et al., v. Smith, Sup. Ct. 
Ark., May 10, 1954, rehearing denied 
June 7, 1954, Ward, J., 268 S.W. 2d 
3.) 


Attorneys . .. taxation 


® Philadelphia lawyers are subject 
to the city’s mercantile license tax, 
the Supreme Court of Pennsylvania 
has held, with one judge dissenting. 

The ordinance imposes the tax 
on “certain businesses”, and then de- 
fines business as the carrying on of 
“any . .. profession, vocation .. . 
service or business”. The Court 
thought it was clear that since at- 
torneys were in effect selling services, 
and the practice of law was a profes- 
sion, lawyers were included. 

But, it was argued, if the ordi- 
nance were so construed it was un- 
constitutional as an infringement 
upon the independence of the judi- 
cial branch of government. The 
Court turned down this contention 
by saying that the lawyer’s right to 
engage in or continue the practice of 
his profession was not conditioned 
upon his procuring the license or 
paying the license tax. Indeed, the 
Court said, the practice of law was 
not in any manner regulated or af- 
fected by the license tax. Although 
the Court did concede that failure 
to apply for the license or to pay the 
license tax might subject the attor- 
ney to a judgment, or a fine or pos- 
sibly imprisonment, it ruled that the 
ordinance was not regulatory, but 
purely a revenue measure. 

(Sterling et al. v. City of Philadel- 
phia et al., Sup. Ct. Pa., June 28, 
1954, rehearing denied August 19, 
1954, Stern, C. J., 106 A. 2d 793.) 
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What's New in the Law 


Common Carriers . . . failure to serve 
picketed shipper 

"= The Court of Appeals for the 
Eighth Circuit has affirmed an award 
of damages to a fruit, vegetable and 
grocery wholesaler for the failure of 
a railroad to provide cars at the 
wholesaler’s strike-bound and picket- 
ed warehouse. 

Under 49 U.S.C.A. §1(4) the rail- 
road was under an obligation “to 
provide and furnish . . . transporta- 
tion upon reasonable request there- 
for”. The railroad contended that 
the shipper’s request for cars was not 
a “reasonable request” in view of the 
hostile attitude of the striking pick- 
ets and of the possibility of harm to 
the railroad’s employees and their 
families if they attempted to switch 
cars onto the warehouse sidings. 

The Court declared that from 
the facts the trial court might have 
been justified in finding that the 
strike situation made the shipper’s 
request for service unreasonable. 
But the trial court had found that 
the railroad had made no bona fide 
attempt to serve the shipper, but had 
tacitly agreed with the striking un- 
ion and with its own employees not 
to force them to switch cars to the 
warehouse. The trial court had al- 
so emphasized that during the time 
in question the picketing union was 
under the mandate of a state-issued 
injunction not to interfere with 
switching operations. 

In view of these trial court find- 
ings, the Court held the award of 
damages justified. 

(Minneapolis & St. Louis Railway 
Company v. Pacific Gamble Robin- 
son Company, C.A. 8th, August 20, 
1954, Johnsen, J.) 


Criminal Law . . . contempt of Congress 


* Although agreed that the contempt 
conviction of a former United Na- 
tions employee must be reversed be- 
cause the trial judge allowed inflam- 
matory evidence relating to a matter 
ot law to be heard by the jury, the 
Court of Appeals for the District of 
Columbia Circuit has gone off in 
three directions on the question of 
whether the Charter and staff rules 
of the United Nations have bred a 
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species of privilege supporting a re- 
fusal to answer questions relating to 
the obtaining of U. N. employment. 

Before a Senate subcommittee in- 
vestigating the Institute of Pacific 
Relations, the defendant was asked 
whether anyone in the State Depart- 
ment had aided her in obtaining em- 
ployment with the U. N. She replied 
that she could not answer the ques- 
tion because of a U. N. staff rule pre- 
cluding employees from revealing in- 
formation regarding official business. 
Her prosecution under 2 U.S.C.A. 
§192 for contempt for refusing to 
answer followed. 

Since pertinency of the question to 
the inquiry is required in such a 
prosecution, the Government ad- 
duced pertinency evidence which the 
trial court heard in the jury’s pres- 
ence. Much of this evidence related 
to the defendant’s alleged communist 
connections and associations. 

The Court held that since perti- 
nency is a matter of law to be deter- 
mined by the judge and not the jury 
and since the nature of the perti- 
nency evidence was prejudicial to the 
defendant, there was reversible error 
in allowing the evidence to be heard 
by the jury. 

As to the asserted privilege not to 
answer, Judge Edgerton found that 
the Charter and staff rules of the 
United Nations supported it. On the 
other hand, Judge Danaher felt that 
that question was not germane since 
there was no indication that the de- 
fendant had gained any information 
from official files as to how her em- 
ployment arose. Judge Prettyman 
took a middle view, asserting that the 
privilege existed but that it was con- 
ceivable that the defendant had in- 
formation not gleaned from official 
files and that there would be no priv- 
ilege protection for that. 

(Keeney v. U. S.,C.A.D.C., August 
26, 1954, Edgerton, J.) 


Criminal Law . . . cross-examination 
of defendant 

® The trial court’s allowance of a 
wide-ranging cross-examination of 
the defendant in order to “humiliate 
and degrade” him has led the Court 
of Appeals for the Second Circuit 





to reverse the treason conviction of 
John David Provoo. 

The defendant was convicted by a 
jury on four counts charging treason 
by aiding the Japanese while he was 
a prisoner of war on Corregidor and 
by making wartime radio broadcasts 
from Tokyo. During the trial he 
took the witness stand and on direct 
examination recounted his re-enlist- 
ment in the Army in 1946 and named 
the posts and hospitals at which he 
spent time until 1949, the year in 
which he was arrested on the treason 
charge. He acknowledged that he 
had been in stockades at Fort Bragg 
and Fort Meade, although the rea- 
son was not intimated. 

On cross-examination, however, 
the trial court permitted the Gov- 
ernment to question him concerning 
the reasons for which he was con- 
fined and allowed queries couched in 
terms as to whether he had been 
charged with being a homosexual 
and whether he had been hospital- 
ized because of “homosexual aber- 
rations”. The cross-examination cov- 
ered 200 pages of the record, while 
the direct examination occupied less 
than ten. 

The Court held that such cross- 
examination was designed to inform 
the jury that the defendant had been 
charged with or had been suspected 
of being a homosexual, which was 
“utterly irrelevant” to the treason 
issue. “That the facts so developed 
were so prejudicial as to constitute 
reversible error, if they were improp- 
erly admitted, is too plain for de- 
bate”, the Court said. 

Turning to the Government's ar- 
guments for admissibility, the Court 
ruled that the defendant had not 
“opened the door” to such cross-ex- 
amination by testifying on direct ex- 
amination as to his stations after the 
war. The doctrine of “opening the 
door’, the Court declared, applies 
only when direct testimony about an 
occurrence has been detrimental to 
an opposing party, so that the bal- 
ance of the occurrence may be in- 
quired into on cross-examination. 
The Court found that Provoo’s di- 
rect testimony about being in stock- 
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ades could not have been detrimen- 
tal to the Government’s case and 
that it was not a fair inference from 
his direct testimony that “those in- 


carcerations were a result .. . of an 
investigation . . . of his conduct dur- 
ing his prisoner of war days’, as the 


trial judge had ruled. 

Also rejected by the Court was the 
Government’s alternate theory of ad- 
missibility that it could cross-exam- 
ine as to Provoo’s confinements for 
the purpose of reflecting upon his 
credibility. —The Court found the 
federal rule to be that specific acts 
of misconduct not resulting in con- 
viction of a felony or crime of moral 
turpitude are not the proper subject 
of cross-examination for impeach- 
ment purposes. 

Simultaneously the Court consid- 
ered and agreed with the defendant’s 
motion for a vacation of the convic- 
tion under 28 U.S.C.A. §2255, based 
on the contention that he should not 
have been tried in the Southern Dis- 
trict of New York. Under 18 U.S.C.A. 
§3238 trials for offenses committed 
outside the jurisdiction of any state 
or district must be in the “district 
where the offender is found, or into 
which he is first brought”. Since the 
defendant was in custody at Fort 
Meade in Maryland, and was taken 
to Fort Jay in New York while in 
custody to be arrested on the treason 
charge, the Court declared that he 
had not been “found” in New York. 

(U. S. v. Provoo, C. A. 2d, August 
27, 1954, Swan, J.) 


Divorce . . . jurisdiction to enter decree 


=" The New York courts seem to get 
the lion’s share of complex and 
tangled multistate divorce litigation, 
and the Supreme Court Appellate 
Division, Third Department, of that 
state has recently unraveled another 
one. 

A wife, domiciled in Vermont, 
commenced an action in Vermont 
for separate maintenance (divorce 
from bed and board in that state) for 
a limited period of four years. The 
husband, who had moved to New 
York, was served by summons and 
complaint, and he appeared by an at- 
torney in the Vermont action. When 


the case came on for trial the hus- 
band’s Vermont attorney attempted 
to contact him, but failed. On five 
days’ notice to the attorney, the wife 
amended her action to one for abso- 
lute divorce. On the same day the 
amendment was allowed, the Ver- 
mont court granted the motion of 
the husband’s attorney to withdraw, 
heard the wife’s case on its merits 
and entered a judgment for $25,000 
in her favor as an award of lump- 
sum alimony. 

In the meantime, about two 
months previously the husband had 
obtained a divorce in Florida on 
constructive service. He did not, 
however, amend his Vermont plead- 
ings to show the Florida decree. 

Denying the wife’s motion for a 
summary judgment in New York 
based on the $25,000 award, the 
Court held that the Vermont judg- 
ment was not entitled to full faith 
and credit because the Vermont court 
failed to comply with due process of 
law in rendering the judgment. This 
holding was based on the fact that 
the husband had entered no appear- 
ance and had not been served with 
summons in the divorce action, and 
that his appearance in the separate 
maintenance proceeding would not 
suffice, since the two actions were en- 
tirely distinct. 

The wife attempted to save her 
$25,000 award by arguing that it was 
severable from the rest of the pro- 
ceeding, but the Court ruled that 
since the Vermont court had no juris- 
diction of the husband in the divorce 
action, the decree of divorce was 
void, and the provision for lump- 
sum alimony also fell. 

Although the Court said that “con- 
siderations of fairness obviously” 
supported its position, it also cited 
the Restatement of Judgments rule 
that “the fact that the court has ac- 
quired jurisdiction over the defend- 
ant with respect to the original cause 
of action does not give the court ju- 
risdiction over him as to other causes 
of action”. But the Court conceded 
that this was apparently in conflict 
with the earlier Restatement of Con- 
flict of Laws that a general appear- 


What's New in the Law 


ance subjects a defendant to jurisdic- 
tion “not only with respect to claims 
stated in the original complaint but 
also as to claims of the same plaintiff 
stated in amendments to the com- 
plaint”. 

(Chapman v. Chapman, N.Y. S.C. 
App. Div., 3d Dept., July 8, 1954, 
Halpern, J., 132 N.Y.S. 2d 707.) 


Fair Trade Laws...non-signers and 
McGuire 

=" State fair trade laws, especially 
their non-signer provisions, and the 
McGuire Act [15 U.S.C.A. §45] con- 
tinue to be buffeted about by the 
courts. The non-signer difficulty 
started with Schwegmann Bros. v. 
Calvert Distillers Corporation, 341 
U. S. 384, in which the Supreme 
Court held that federal anti-trust 
laws were applicable to state-enacted 
horizontal price-fixing laws and to 
non-signers of the agreements under 
such laws. 

Then Congress passed the Mc- 
Guire Act exempting fair trade 
agreements made under state fair 
trade laws from federal anti-trust 
laws and permitting the enforcement 
of such agreements against non-sign- 
ers engaged in interstate commerce. 
The Court of Appeals for the Fifth 
Circuit has upheld the Act in 
Schwegmann Bros. Giant Super Mar- 
kets v. Eli Lilly & Company, 205 F. 
2d 788, and the Supreme Court has 
refused certiorari. Now the highest 
courts of three states have also con- 
sidered McGuire, with varying re- 
sults. 

The Court of Appeals of New York 
has reaffirmed its stand that the 
state’s fair trade act is constitutional 
and has also held that the McGuire 
Act is not an unconstitutional dele- 
gation to the states of Congress’ pow- 
er to regulate interstate commerce. 
The Court held that Congress has 
the power to redefine the distribu- 
tion of power over interstate com- 
merce and to permit the states to 
regulate interstate commerce in a 
manner which would otherwise not 
be permissible. In so ruling, the 
Court refused to consider important 
the distinction between transactions 
affecting interstate commerce and 
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those directly in interstate com- 
merce. 

(General Electric Company v. 
Masters, Inc., C.A. N.Y., June 4, 
1954, Froessel, J., 120 N.E. 2d 802.) 


® Similarly, the Supreme Court of 
New Jersey has held that state’s fair 
trade law constitutional and has giv- 
en the McGuire Act a clean bill of 
health. The Court said: “Succinctly, 
we determine that the McGuire Act 
is not a delegation of power either 
to fix prices or to regulate interstate 
commerce, but is a declaration of 
consent by Congress that the ‘non- 
signer’ provisions of otherwise valid 
state ‘fair trade’ statutes shall operate 
on commodities traveling in inter- 
state commerce.” 

(Lionel Corporation v. Grayson- 
Robinson Stores, Inc. et al., Sup.Ct. 
N. J., April 5, 1954, Burling, J., 104 
A. 2d 304.) 


®" But the McGuire Act has got short 
shrift from the Supreme Court of 
Florida. Previously that Court in 
Liquor Store, Inc. v. Continental 
Distilling Corporation, 40 So. 2d 371, 
and Seagram-Distillers Corporation 
v. Ben Greene, Inc., 54 So. 2d 235, 
had struck down the state’s fair trade 
act as an invalid use of the police 
power for a private purpose. After 
passage of the McGuire Act the 
Florida legislature re-enacted its fair 
trade law in 1953, with a non-signer 
provision. 

Again the Court has invalidated 
the law on the same grounds. The 
Court said that it could not swallow 
the economic arguments in favor of 
the law and it declared that the 
“findings of fact” contained in the 
1953 re-enactment did not change 
the picture. As to the validity and 
effect of the McGuire Act, the Court 
asserted simply: “It is hardly neces- 
sary to point out that the decisions 
of this Court interpreting the Con- 
stitution of Florida are supreme and 
wll not be overthrown by act of 
Congress or the federal courts unless 
some federal constitutional issue is 
involved.” 

(Miles Laboratories, Inc. v. Eck- 
erd et al., Sup. Ct. Fla., March 16, 
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1954, rehearing denied April 26, 
1954, Terrell, J., 73 So. 2d 680.) 


Insurance Law... specific insurance 


# A “spot” insurer of rental agency 
cars is primarily liable in preference 
to the ordinary insurer of the renting 
driver, the Court of Appeals of 
Georgia, Division No. 2, has decided, 
in a case of first impression under 
that state’s motor vehicle safety re- 
sponsibility act. 

That act requires the patron of a 
drive-it-yourself rental agency to 
procure “spot” insurance covering 
his use of the car. This must be done 
whether or not he has applicable in- 
surance of his own. In the instant 
case the renter had his own insurance 
but he also obtained “spot” insur- 
ance, which contained an exclusion 
of coverage for “any liability for such 
loss as is covered on a primary, con- 
tributory, excess or any other basis 
by a policy of another insurance com- 
pany... .” 

The driver was in an accident with 
the rented car and he and his own 
insurer made a settlement with the 
injured third parties and then de- 
manded reimbursement from the 
“spot” insurer. 

The Court defined “spot” insur- 
ance under the Georgia act as a 
specific policy on a particular car 
rented to a specific renter. The 
Court then applied the rule that 
where two policies of insurance are 
co-extensive and each attempts to 
bear only secondary liability, the 
insurer whose policy affords specific 
insurance as far as the particular risk 
is concerned shall be _ primarily 
liable. 

(Continental Casualty Company v. 
Owen, Ct. App. Ga., No. 2, April 23, 
1954, rehearing denied May 11, 1954, 
Gardner, J., 82 S.E. 2d 742.) 


Negligence... prima facie case 


®" Faced with a somewhat unique 
set of facts, the Court of Appeals of 
New York, with one judge dissent- 
ing, has affirmed a lower court’s 
directed verdict on the ground that 
the plaintiff had not made out a 
prima facie case. 

In a death action the plaintiff 


showed that the body of the decedent 
was found lodged underneath the 
defendant’s car. The defendant testi- 
fied that he had stopped for a traffic 
light and after proceeding about 
fifty feet and hearing a noise, got out 
to see if he had a flat tire. Observing 
none, he started again, but the noise 
continued. He got out again and dis- 
covered the body being dragged un- 
der his car. There was some evi- 
dence that the “drag marks” were 
170 feet in length. The defendant 
denied having seen the decedent at 
any time. 

The Court held that while there 
might be an inference that the de- 
fendant’s car hit the decedent, there 
was “nothing to show how that came 
about, and there is nothing on which 
to base a finding of negligent causa- 
tion”. Neither was the plaintiff 
helped by the New York rule that in 
a death case the plaintiff is not held 
to as high a degree of proof as in 
other negligence cases. That rule 
merely describes a method of weigh- 
ing evidence, the Court said, and 
does not supply non-existent facts 
from which negligence may be in- 
ferred. 

(Wank v. Ambrosino, C. A. N.Y., 
July 14, 1954, Desmond, J., 121 N.E. 
2d 246.) 


Procedure .. . territorial jurisdiction of 
federal courts 


® A federal district court has no 
power to issue a writ of habeas cor- 
pus ad testificandum to facilitate the 
movement of a federal prisoner from 
one district to another for the pur- 
pose of testifying in his own lawsuit, 
according to the Court of Appeals 
for the Seventh Circuit. 

The convict had commenced a 
suit in a federal district court in 
Iilinois under the Civil Rights Act 
[8 U.S.C.A. §§43, 47-48] against 
several Chicago officials, including 
the mayor. Unfortunately, when the 
case came to issue, he was a prisoner 
at Alcatraz in California. He then 
sought a writ of habeas corpus ad 
testificandum in order to get to Chi- 
cago and testily in his own Case. 

The Court, terming the issue 
raised novel, held that the jurisdic- 
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tion of district courts is territorial 
and that the Illinois district court 
could not therefore issue a writ effec- 
tive in California. ‘The Court found 
no solace for the convict-plaintiff in 
the “all writs statute” [28 U.S.C.A. 
$1651]. This section, it declared, does 
no more than augment the power of 
a court in cases of existing jurisdic- 
tion; it does not confer jurisdiction. 

The only exception to the rule of 
territorial jurisdiction, the Court 
found, was in motions under 28 U. S. 
C.A. §2255, where a writ may be 
granted to enable a prisoner to test 
his sentence in the sentencing court, 
wherever it may be. 

(Edgerly v. Kennelly et al., C.A. 
7th, September 1, 1954, Major, C.J.) 


Torts . . . cause of action 


® Confronted with “an amazing ar- 
ray of conflicting authorities”, the 
Court of Appeals of Kentucky has 
adhered to the rule that a minor 
unemancipated child may not sue 
its parent for a personal tort arising 
from ordinary negligence. 

The suit was a death action, but 
since under Kentucky law such an 
action is the same as one the dece- 
dent himself would have had had he 
survived, the Court considered the 
case as one involving a living plain- 
tiff’s rights under the circumstances. 

The Court held that general pub- 
lic policy, in the absence of legisla- 
tion, justifies the denial of the right 
of a minor child to sue its parent for 
a tort based on ordinary negligence. 
Buttressing its position, the Court 
said that difficulties would arise in 
apportioning the recovery so that the 
negligent parent would not benefit 
from his own wrong. 

The Court rejected the reasoning 
of some opinions holding that a 
right of action exists because with 
liability insurance in the back- 
ground, such suits hurt no one but 
insurance companies. The Court 
stated that with the increased com- 
plexity of automobile travel, perhaps 
the automobile should be placed 
in a different category from other 
instrumentalities. But, the Court ob- 
served, “that is a matter for legisla- 
tive action and this Court is not 


inclined to initiate a new set of 
motor vehicle rules’. 

(Harralson v. Thomas, C.A. Ky., 
June 18, 1954, Clay, C., 269 S.W. 2d 
276.) 


United States . 
cession. 

" Refusing a petition on behalf of 
a United States serviceman convict- 
ed by a French court and serving his 
sentence in a French prison, the 
Court of Appeals for the District of 
Columbia Circuit has ruled that the 
judiciary is without power to order 
the executive department to com- 
mence diplomatic negotiations with 
a foreign power. 

The soldier was convicted in 
France pursuant to the Status of 
Armed Forces Treaty [99 Cong. Rec. 
8724 (1953)] under which NATO 
nations allow their nationals in uni- 
form to be tried in local courts. In 
ratifying the treaty the Senate at- 
tached a reservation aimed at guar- 
anteeing United States servicemen 
the same rights they would enjoy if 
tried in the United States for a crime. 

The soldier’s wife petitioned for 
a writ of habeas corpus against the 
Secretaries of State, Defense and the 
Army. This writ was denied by the 
Court because it was admitted that 
the serviceman was detained by 
French officials, not the Secretaries, 
and that therefore “there is no one 
within the jurisdiction of the Court 
who is responsible for his detention 
and who would be an appropriate 
respondent”. 

But the Court also considered the 
petition as one seeking a mandatory 
order requiring the Secretary of State 
to obtain the soldier’s release through 
diplomatic negotiations with France. 
In this regard the Senate’s reserva- 
tion to the treaty requires that a 
United States observer attend the 
trial and report any failure to accord 
the defendant safeguards he would 
enjoy if tried in the United States, 
in which case the Department of 
State shall be requested “‘to take ap- 
propriate action to protect the rights 
of the accused... .” 


. diplomatic inter- 


On examination of the record, 
however, the Court found that an 
observer had attended the trial and 
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had reported that none of the sol- 
dier’s rights were denied. Therefore, 
the Court concluded, the Secretary of 
State was not required under the 
treaty to intervene, and even if a re- 
quest for intervention had been 
made, the granting of it would have 
been in the Secretary’s discretion. 
“The commencement of diplomatic 
negotiations with a foreign power 
is completely in the discretion of the 
President and the head of the De- 
partment of State, who is his politi- 
cal agent”, the Court ruled. “The 
executive is not subject to judicial 
control or direction in such matters.” 

(U. S. ex rel. Keefe v. Dulles et al., 
C.A.D.C., September 16, 1954, Mil- 
ler, J.) 


Water and Water Rights ... fishing 
rights 

= An adamant farmer and an ardent 
fisherman have teamed up to give the 
Supreme Court of Missouri an op- 
portunity to re-examine the water 
rights and fishing law of that state. 

The farmer owned land on both 
sides of the Meramec River, pre- 
sumably a Waltonian’s paradise. He 
claimed that the stream was not 
navigable and that therefore he 
owned the fee in the bed of the river 
and that no one could travel the 
river or fish in it through his farm. A 
fisherman was so interested in testing 
the validity of the farmer’s position 
that he commenced a declaratory 
judgment suit. The farmer lost in 
the trial court and the fisherman in 
the lower appellate court. So they 
carried their dispute to the Supreme 
Court. 

Reviewing the web of Missouri 
law on the subject, the Court agreed 
with the farmer that the stream was 
not navigable and that he owned the 
fee in the bed. But, continued the 
Court, this ownership is not abso- 
lute; the water flowing over the sub- 
merged channel is a public highway 
for travel and passage by floating and 
wading, for business or for pleasure. 
In view of this, the Court said the 
fisherman was not a trespasser. Since 
the fisherman had a lawful right to 
be where he was and since the owner- 
ship of uncaptured fish in the stream 
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belonged to the state under Missouri 
law, the Court concluded that the 
fisherman had a right to take fish 
from the river. 

(Elder v. Delcour, Sup. Ct. Mo., 
June 14, 1954, Dalton, J., 269 S.W. 
2d 17.) 

Workmen's Compensation . . . death 
by act of God 

® In an area where decisions go all 
ways, the Supreme Court of Tennes- 
see has denied recovery under the 
state’s workmen’s compensation law 
for the death of a man killed by a 
tornado while riding in his employ- 
er’s truck from the place of employ- 
ment to a hotel where the employer 
billeted its workmen overnight. 

With two judges dissenting, the 


Court held that when an employee 
is injured or killed by an act of God, 
the injury or death is compensable 
under workmen’s compensation only 
when the employee “is subjected to 
a hazard from such act of God not 
common to the general public, but 
peculiar to the nature of the employ- 
ment and to the conditions under 
which that employment is required 
to be performed”. 

In the instant case, the Court con- 
tinued, the tornado was not a danger 
peculiar to the employee’s work, but 
was a danger common to any of the 
general public who happened to be 
in it. The Court declared that the 
danger and risk did not flow from 
the employment as a rational con- 


Notice by the Board of Elections 


" The following jurisdictions wiil 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting 
and ending at the adjournment of 
the 1958 Annual Meeting: 


Arkansas Nevada 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 

Maryland West Virginia 
Minnesota 


Elections will be held in the States 
of Kansas and Virginia to fill the 
vacancies for the term expiring at 
the adjournment of the 1956 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1955 must 
be filed with the Board of Elections 
not later than March 25, 1955. Peti- 
tions received too late for publica- 
tion in the March issue of the 
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JourNAL (deadline for receipt, Jan- 
uary 28) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 1, 1955. 

Forms of nominating petitions 
may be obtained from Headquarters 
of the American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m. March 
25, 1955. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: ’ 

Not less than one hundred fifty 
days before the opening of the an- 
nual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 
parts), nominating a candidate for 


sequence and that the employer, by 
the exercise of reasonable foresight, 
could not have contemplated the 
tornado danger as a result of trans- 
porting its worker from the place of 
work to night quarters. 

The dissenting judges argued that 
since the employee would not have 
been at the place where his death 
occurred but for his being trans- 
ported by his employer as part of his 
employment, compensation should 
be allowed and that the fact that he 
was killed by an act of God should 
not require a different conclusion. 

(Jackson v. Clark & Fay, Inc. et al., 
Sup. Ct. Tenn., May 21, 1954, re- 
hearing denied July 23, 1954, Tom- 
linson, J., 270 S.W. 2d 389.) 


the office of State Delegate for and 
from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 




























= TI 
imp¢ 
Dire 
be © 


aN 
olde 
Bud 
tion 
tor 

legi 
to | 
con 
et. 

lars 
Bu 


it t 
call 
lati 
asc 


de 
ext 
pel 
tio 
em 
the 
the 
col 
the 


Or 
th 
of 
jol 
an 
Vi 
m. 
Pi 


p! 


D 
W 


sc 























Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® The role of the Bureau of the Budget in the federal legislative process is most 
important but little understood. The following article by Roger W. Jones, Assistant 
Director for Legislative Reference, clarifies the position of the Bureau and will 
be of great interest to lawyers engaged in federal legislative matters. 





® Next to budget preparation, the 
oldest function of the Bureau of the 
Budget is the processing of legisla- 
tion. In 1921 the first Budget Direc- 
tor took the position that almost all 
legislation had some cost attached 
to it and that therefore it was of 
concern to the Bureau of the Budg- 
et. One of the early Budget Circu- 
lars (the generic title which the 
Bureau attaches to instructions of 
general applicability promulgated by 
it to the departments and agencies) 
called for the submission of all legis- 
lative proposals to the Bureau for 
ascertainment of their relationship 
to the fiscal program of the Presi- 
dent. This requirement slowly was 
extended to agency reports upon 
pending legislation, with the excep- 
tion of private relief bills, but the 
emphasis was still “whether or not 
the expenditure contemplated by 
the proposed legislation was in ac- 
cord with the financial program of 
the President’. 

On September 8, 1939, Executive 
Order 8248 defined the functions 
and duties of the several divisions of 
the recently created Executive Office 
of the President. Among its other 
jobs, the Bureau of the Budget was 
“to assist the President by clearing 
and coordinating departmental ad- 
vice on proposed legislation and by 
making recommendations as_ to 
Presidential action on_ legislative 
enactments, in accordance with past 
practice”. 

Under this specific directive, the 
Division of Legislative Reference 
was established in the Bureau of the 
Budget. The title was not fully de- 
scriptive and probably would not 
have come into being at all if both 


the words “coordination” and “clear- 
ance” had not fallen into some dis- 
repute. The first six years of the New 
Deal had seen a number of “co-or- 
dinating” and “clearing” activities. 
Several had not been successful. The 
matter of a title, however, was not 
particularly important. An eighteen- 
year-old function had finally been 
formalized into a specific entity. A 
set of procedures had become an in- 
stitution. 

Deliberately, the Division of Leg- 
islative Reference was organized as a 
small staff division. It was expected 
to depend upon the other divisions 
of the Bureau for much of its analyt- 
ical work. Proposals were rejected 
for the recruitment of a staff of sub- 
stantive specialists who could cover 
the many fields of federal legislation. 
Thus, at the same time, vying for 
position within the Bureau was pre- 
vented; the legislative co-ordinating 
role was kept in proper focus; and 
the entire resources of the Bureau 
were available to pay attention to 
legislation and legislative clearance. 

At first there was little change. 
The business was conducted very 
much as it had been before. The 
Bureau concerned itself with what- 
ever legislative clearance activities 
came to attention. A bit more for- 
mality was attached to enrolled bill 
clearance activities and, as a result, 
the importance of the enrolled bill 
function was brought to the atten- 
tion of department and agency 
heads. It was, nevertheless, recog- 
nized at once that if the Bureau was 
to perform its newly formalized role 
well, it must do so quite apart from 
the currents and crosscurrents of 
partisan politics, departmental jeal- 


ousies and political crusades. The 
procedures which had become an in- 
stitution were made and have re- 
mained “institutional” in the best 
sense of that word. It was the job 
of Legislative Reference to advise on 
the relationship of legislation to the 
program and policies of the Presi- 
dent. Where they were unknown, 
they had to be determined, and it 
was the job of the entire Budget Bu- 
reau to make the determination pos- 
sible. At the beginning of the legis- 
lative process there was to be objec- 
tive analysis of each legislative issue 
referred to it, relating the results to 
presidential policy and advising the 
agencies and the Congress of the re- 
lationship. At the end of the proc- 
ess, the views of agencies on en- 
rolled enactments were to be co- 
ordinated and an institutional anal- 
ysis and recommendation as to presi- 
dential action were to be made. 

During World War II, the Bureau 
shared legislative co-ordinating re- 
sponsibilities with the Office of War 
Mobilization. This sharing was not a 
new experience. Similar division 
had taken place with the National 
Emergency Council from 1933 to 
1935. Following the war, and per- 
haps more rapidly because of the 
death of President Roosevelt than 
would otherwise have been the case, 
the legislative clearance function re- 
turned in whole to the Bureau of 
the Budget. The Assistant Director 
in Charge of Legislative Reference 
was given authority to develop the 
role in such manner as to make the 
legislative clearance function more 
useful to both the President and the 
Congress. 

In the fall of 1948, the Budget 
Circulars having to do with clear- 
ance and co-ordination of agency 
reports and recommendations on 
proposed and pending legislation 
and enrolled bills were reissued. 
They changed very little; they rati- 
fied a great deal. Perhaps the most 
important thing that can be said 
about the two new circulars was that 
they re-established a formal proce- 
dural basis for the work of the clear- 
ance institution. The rules were 
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more precise than they had been be- 
fore. This, in large part, came about 
as a result of experience which had 
been gained in the 80th Congress, 
then drawing to a close. Both the 
Bureau and the Republican leaders 
had recognized at the outset of the 
80th Congress that a certain degree 
of formalization in communications 
from the Executive Branch to the 
Congress and vice versa would mini- 
mize the opportunities for misunder- 
standing which might be expected 
to arise when the President was of 
one political party and the majority 
in Congress of another. 

Senator Taft, particularly, had 
been instrumental in suggesting that 
it would be helpful to the commit- 
tees to have formal expressions of 
advice as to the relationship of pend- 
ing legislation to the President’s pro- 
gram. In fact, as Chairman of the 
Senate Committee on Labor and 
Public Welfare, he referred all bills 
coming before his committee to the 
Bureau for such advice. As other 
committees adopted the same prac- 
tice, a very rapid growth occurred 
in referrals;of bills from the Con- 
gress to the Bureau of the Budget. 
Efforts at both ends of Pennsylvania 
Avenue were made to bring about 
greater understanding of the fact 
that the Bureau of the Budget was 
not a censor and did not prevent or 
prohibit free expression of agency 
views on legislation. It might seek 
to have agencies take into account 
each other’s points of view but it 
did not require a slavish conformity 
with dicta issued by it in the name 
of the President. It merely required 
that agencies convey to the Congress 
the advice received from the Bureau 
as to the relationship of the bill 
(not of the agency report, per se), 
to the President’s program. The one 
exception was in the field of legisla- 
tive proposals originating in the 
Executive Branch. In the language 
of the Circular, the originating 


agency was permitted to submit to 
the Congress “on its initiative and 
with its endorsement only those pro- 
posals which have been co-ordinated 
within the Executive Branch . . . 
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and which the agency. has been ad- 
vised do not conflict with the Presi- 
dent’s program”. 

The concept of a legislative pro- 
gram of the President is implicit 
in the Constitution. Every President 
has had a legislative program of one 
kind or another but until recently 
the spade generally has not been 
called a spade. The expression “‘leg- 
islative program” has been used 
from time to time, but it was not 
until the Budget for the fiscal year 
1948 was presented to Congress in 
January, 1947, that both the Budget 
Message and the detailed tables pre- 
sented a formal presidential legisla- 
tive program expressed both in terms 
of legislative recommendations and 
in terms of the estimated cost of 
those recommendations if enacted 
into law. The interknitting of the 
various kinds of presentation to spell 
out the program was the only new 
feature. Four chief elements were 
involved. First, the major outlines 
were included in the State of the 
Union Message. Second, expenditure 
estimates, together with some de- 
scriptive tissue, were included in the 
Budget. Third, more detailed de- 
scription, particularly in terms of 
economic and social impact, were 
included in the Economic Report. 
Fourth and finally, special messages 
were developed for transmittal to 
the Congress to give more detailed 
recommendations on matters of 
greatest importance. 

Recently, this concept of a formal 
and formally presented legislative 
program has been carried a step or 
two farther than in earlier years. 
In December, 1953, the President 
held a two-day conference on the 
general outlines of his program with 
the Republican leaders and commit- 
tee chairmen of both Houses. Each 
of the more important proposals for 
legislation was presented to and dis- 
cussed with the Cabinet at one of its 
regular meetings. 

Development of a formal “Legis- 
lative Program of the President” 
has had a most important bearing 
upon the role of the Bureau of the 
Budget in legislative co-ordination 









and clearance. Without the Bureau's 
experience and without its responsi- 
bilities for management and organi- 
zation, for preparation of the budget, 
for program analysis, for legislative 
clearance and for statistical co-ordi- 
nation, it is doubtful whether the 
concept of a presidential legislative 
program of precise dimensions could 
have been brought to reality in so 
clear and understandable a form as 
that now being used. The experience 
of the Bureau, its dedication to pro- 
vision of institutional advice to the 
President and the acceptance of it as 
a channel of communication of pres- 
idential position to the Congress, all 
are necessary components within the 
structure of legislative program. 
What the Bureau does in connection 
with legislative co-ordination and 
clearance and how it does it are 
much less complicated than is com- 
monly believed. It may be useful and 
interesting to trace the process in 
terms of the Budget year cycle. In 
most Government affairs, the calen- 
dar year is disregarded. The fiscal 
year, which begins on July 1 in each 
year and closes on June 30 of the 
next year, is, for all major purposes, 
the Government year. Most impor- 
tant, it is the budget year and auto- 
matically becomes the legislative 
year. 

About July 1, the departments 
and agencies are requested to pre- 
pare their budgets for the next fiscal 
year, that is, for the fiscal year be- 
ginning a year hence. Not only must 
they review the fiscal impact of the 
year that has just closed and the 
year which is just beginning, but 
they must project for the year ahead. 
One of these projections, and by no 
means the least important, is the 
preparation of agency legislative 
programs for the forthcoming session 
of the Congress. These are submitted 
with the budget on September 15. 
They are reviewed in the same way 
that the agency budget is reviewed 
and during the same period. The 
more important items are pulled out 
and referred to the White House, 
together with analyses and _state- 
ments of justification or other views 
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prepared by the agency and by the 
Bureau of the Budget. During the 
period October | to 15, the depart- 
ment and agency heads are requested 
to submit to the President their rec- 
ommendations for matters to be cov- 
ered in his State of the Union Mes- 
sage. These statements may refine 
and add to the budget submissions of 
the month before. New items may 
be added if the Department head 
chooses. 

Just as the budget is put into final 
shape in the month of December, 
so the President’s final legislative 
program is distilled from the agency 
legislative programs and their State 
of the Union recommendations in 
the same month. Future develop- 
ment in one or more of the Budget 
Message, the State of the Union Mes- 
sage, the Economic Report and spe- 
cial messages, is agreed upon and 
worked out. After the Congress re- 
convenes in January, the agencies 
assume their responsibilities for seek- 
ing congressional action on those 
parts of their legislative programs 
which have been approved and upon 
the major items in the President’s 
program for which one or more of 
them will be chiefly responsible if 
the legislation requested is enacted. 
Even though the Congress stays in 
session a few weeks beyond the close 
of the fiscal year, the cycle is very 
largely completed by the end of the 
fiscal year. The major outlines of 
whatever the Congress will do in any 
session are apparent by about the 
first of July, excepting, of course, 
those years in which, usually because 
of emergency, the Congress stays in 
continuous session, recessing only 
briefly in the summer or the fall. 

It is during the six months after 
the transmittal of the three recurring 
annual presidential messages (State 
of the Union, Budget, Economic Re- 
port) that the Legislative Reference 
activities of the Bureau of the Budg- 
et are at highest peak. For example, 
in the first session of the present 
(83d) Congress, almost 900 congres- 
sional requests for Bureau views on 
legislation were received from con- 
gressional committees. In the same 


period, the Bureau processed 3,100 
agency reports, 390 drafts of legisla- 
tion, and 470 private bills, for a 
total of over 4,850 submissions. In 
addition, the Bureau provided co- 
ordination of agency reports on 525 
enrolled bills. In this connection, it 
is interesting to point out that the 
enrolled bill activity in the first ses- 
sion of the 83d Congress was below 
normal, chiefly because of the change 
in Administration. Comparable fig- 
ures for the three prior Congresses 
are as follows: 82d Congress, 677; 
8lst Congress, 824; 80th Congress, 
559. 

In each one of these cases, almost 
the same kind of thing was done. The 
incoming paper, whether a congres- 
sional request, an agency report on 
a bill or a draft bill, past files on a 
bill or a draft bill, was recorded and 
examined, past files on the same sub- 
ject were obtained, and the case 
was assigned to the Division of the 
Bureau of substantive responsibility 
for the area concerned. The Division 
then analyzed the case to determine 
what issues were presented and what 
other agencies might be affected. If 
the area of interest on the part of 
another agency was substantial, or 
a policy issue was clearly present, 
the views of other affected and in- 
terested agencies were requested and 
action suspended until these views 
were obtained. Whether the agencies 
were prodded or not largely depend- 
ed upon the time schedule of the 
Congress. In the majority of cases, 
minor issues were handled promptly. 
Major issues took one to three 
months for full co-ordination and in 
some cases involved inter-agency 
meetings and the preparation of one 
or more memoranda for presidential 
consideration in order to obtain his 
decision as to the policies to be enun- 
ciated or the position to be adopted. 
So it went last year and so it goes 
again this year. 

At the same time that this day-to- 
day activity is being carried on, prac- 
tically every Bureau staff member, 
excepting stenographers, clerks and 
messengers, has been involved in fol- 
lowing one or more legislative issues 
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through the course of their consider- 
ation in the Congress. Hearings, re- 
ports, debates have been examined 
and contacts have been maintained 
with the agency of chief responsibil- 
ity. The reasons for amendment have 
been analyzed and the acceptability 
of action on amendments generally 
has been determined. All of this 
work has been performed for only 
one purpose—to keep constantly in 
focus the relationship of the legisla- 
tion to the President’s program, if 
related at all, or in the case of minor 
bills, to determine whether their en- 
actment would create problems that 
must be dealt with by the President 
in connection with his constitutional 
responsibility of approving or disap- 
proving bills passed by the Congress. 
For all bills which are finally en- 
acted by the Congress, the Bureau’s 
work culminates in the preparation 
of its report to the President on the 
enrolled enactment. No matter what 
may have happened up to this point 
there can no longer be deferments, 
alibis or attempts at compromise. A 
bill must be either approved or dis- 
approved within the ten days per- 
mitted by the Constitution, except- 
ing those rare instances in which a 
bill is permitted to become law with- 
out the President’s signature. Even 
when failure to approve a bill after 
the close of a session of Congress 
means veto, a memorandum of dis- 
approval is prepared for issuance as 
soon as the ten days have run. 
Full use is now made of whatever 
the Bureau has done in the case up 
to this point. While appropriate 
Bureau staffs are reviewing whatever 
file may have been accumulated, 
members of the Legislative Refer- 
ence Staff are obtaining the views 
of the agencies concerned, analyzing 
those views, and, without regard to 
any considerations other than those 
contained in the bill itself and the 
circumstances leading to its enact- 
ment, preparing their recommenda- 
tion as to approval or disapproval. 
These activities do not mean com- 
plete disregard of any political con- 
siderations which are known to exist 
or are discovered in the course of 
review of the case and which may 
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require examination by the Presi- 
dent and his personal staff. However, 
members of the Staff of the Bureau 
of the Budget, including the Assist- 
ant Director for Legislative Refer- 
ence, do not make a political judg- 
ment. They merely identify the issue, 
prepare the pros and cons, and then 
proceed to their assigned role of 
making a recommendation as to 
presidential action without regard 
to these other considerations. In the 
relatively few cases in which insti- 
tutional consideration is not enough, 
or a major and controversial policy 


issue is involved, the Director then 
takes over consideration of the case. 
He must balance his institutional 
role as the agency head and his role 
as one of the principal members of 
the President’s personal staff. He 
makes the final decision on behalf 
of the Bureau and gives the appro- 
priate instruction for the prepara- 
tion of his recommendation as to 
the President’s action on the bill. 

The handling of the large majority 
of enrolled enactments on an insti- 
tutional basis through a delegation 
of responsibility to the Assistant Di- 
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® Prepared by Committee on Publications, Section of Taxation, John W. Ervin, 


Chairman. 





Estate and Gift Taxation Under the New Code 


# The Internal Revenue Code of 
1954, enacted on August 16, made 
significant changes in the law of es- 
tate and gift taxation. This note 
calls attention to some of the most 
important of these changes. (When 
cited herein, sections of the old 
(1939) Code are identified as such, 
or are set off in brackets. Citations 
not identified are to the new Code.) 


l. Estate Tax. 


Life insurance. The most mean- 
ingful change lies in the estate taxa- 
tion of life insurance. The “pre- 
mium-payment test” [Section 81] 
(g) (2)] has been abandoned. Life 
insurance proceeds are not taxable 
to the insured’s estate, even if he has 
paid all the premiums thereon, un- 
less his estate is the beneficiary or he 
has retained until death some inci- 
dent of ownership in the policy. Sec- 
tion 2042. 

Annuities. Section 2039 covers spe- 
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cifically estate taxation of annuities 
and similar payments. Annuities re- 
ceivable by reason of surviving a de- 
cedent are includable in the dece- 
dent’s gross estate to the extent he 
(and his employer, in the case of non- 
qualified pension and similar plans) 
contributed to the purchase price. 
The decedent must have had a right 
to receive payments for a period as- 
certainable only by reference to, or 
not in fact ending before, his death. 
Includable are joint and survivor 
annuities, annuity refunds and cer- 
tain employee death benefits. 
Excepted from the scope of Sec- 
tion 2039 are annuities purchased 
before March 4, 1931, and those un- 
der life insurance policies. Section 
2039(a). But such annuities may 
be caught under some other provi- 
sion of the Code. Fully excluded 
from the gross estate, however, are 
annuities (of decedents dying after 
1958) under qualified pension, stock 








rector for Legislative Reference jis 
not a rationalization or an indication 
that performance of the function is 
not considered important enough to 
warrant the attention of the Director 
in each case. It is rather an avowed 
emphasis on what experience has 
proved to be an effective policy serv- 
ice operation. Approval or veto of 
enactments of the Congress is a sep- 
arate part of the legislative process 
and embraces a function vested in 
the President alone. Only he can 
assume responsibility for the final 
act. 


bonus and profit-sharing plans, pro 
vided such annuities are “under” 
an employee trust or purchased by 
such a trust or the employer. The 
exclusion is denied to the extent the 
decedent employee (but not his em- 
ployer) paid for the annuity. Section 
2039 (c). 

Credit for tax on prior transfers. 
The deduction for “property pre- 
viously taxed” [Sections 812 (c), 
861(a)(2)] now appears as a credit 
for estate taxes previously paid. 
Sections 2013, 2102. Under the 1939 
Code, property passing through two 
estates within five years generally 
was not subjected twice to estate tax. 
The new law substitutes a ten-year 
period, but allows the full credit 
only when one death follows the 
other within two years; thereafter 
the credit decreases by 20 per 
cent every two years until it reaches 
zero at and after ten years. Section 
2013 (a). 

The credit is designed to make it 
unnecessary to trace specific assets 
from one estate to the other. And, it 
may be noted, a credit results even 
if the assets ‘pass through more than 
two estates within the ten-year peri- 
od. Section 2013 (b). 

The former property-previously- 
taxed deduction in effect allowed a 
credit also for gift taxes paid on in- 
ter vivos transfers to the decedent 
[Sections 812(c) , 861(a)(2)]. The new 
law .makes no such allowance, but 
in another respect is more generous 
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than its predecessor. It allows a full 
credit for estate taxes, in respect of 
includable inter vivos gifts, paid by 
the estate of a donor who dies within 
two years after his donee. Thus, if 
A makes a gift treated as made in 
contemplation of death and dies less 
than two years after his donee, A’s 
estate tax on the donated assets may 
be credited against the donee’s own 
estate tax. 

A transfer from the decedent's 
spouse now can qualify for the credit 
—an advantage denied under the 
1939 Code—with an adjustment for 
any marital deduction previously al- 
lowed. Section 2013(d). Consequent- 
ly, the presumption in some simul- 
taneous death clauses should be 
changed to provide for a presump- 
tion that the wealthier spouse died 
first. 


Marital deduction. Under Section 
2056 (b) (5), the death transfer of a 
legal life estate plus a general power 
of appointment now plainly qualifies 
for the estate tax marital deduction. 
It is now also provided that a por- 
tion of an interest may qualify for 
the marital deduction; Section 2056 
(b)(5) thus overturns the rule in 
Regulation 105, Section 81.47a (c). 
This second change has been made 
applicable also to life insurance 
and annuities. Section 2056 (b) (6) 
[Section 812 (e)(1)(G)]. Comparable 
changes appear in the gift tax pro- 
visions. 


Transfers taking effect at death. 
In essence, the new Code has adopt- 
ed for general application the provi- 
sions of the 1939 Code’s Section 811 
(c) (2), formerly applicable only to 
transfers made prior to October 8, 
1949. Section 2037(a). Thus, a trans- 
fer effective at or after death is in- 
cludable in the donor’s gross estate 
only if he has reserved a reversion- 
ary interest worth, immediately be- 
fore death, more than 5 per cent of 
the total value of the property. Un- 
like prior law, the reversionary inter- 
est is now includable even if it were 
reserved only by operation of law. 
Formerly, for example, where A 
transferred property to B until A’s 





death, then over to C, the property 
was taxed to A’s estate because his 
death marked the commencement of 
possession or enjoyment in C; it was 
immaterial that the property never 
could revert to the donor. 


Deduction for administrative ex- 
penses. Section 2053 allows a deduc- 
tion for funeral and administration 
expenses, claims against the estate, 
and unpaid mortgages. These items 
now are allowable even beyond the 
value of the probate estate, provided 
they are actually paid before the 
deadline for filing the return. And 
expenses of administering includ- 
able, but nonprobate, assets are de- 
ductible—though not chargeable to 
the estate—to the extent they would 
have been deductible if incurred in 
connection with probate assets. Sec- 
tion 2053(b). Thus, attorneys’ fees 
for contesting the includability of 
trust assets in the gross estate would 
be deductible. 


2. Gift Tax. 


Future interests. Gifts postponed 
in possession or enjoyment are 
classed as future interests, and do 
not qualify for the $3,000 annual 
gift tax exclusion. A limited excep- 
tion now has been made for gifts to 
persons under the age of twenty-one 
years, provided that income and 
principal (1) may be expended im- 
mediately for the donee’s benefit and 
(2) to the extent not so expended, 
will pass to him upon his attaining 
such age or to his appointees or es- 
tate if he should die sooner. Section 
2503 (c). 

Another departure from previous 
law, Section 2503 (b), has done away 
with the rule that, if a trustee could 
(in his discretion) pay out corpus 
to the income cestui, the latter’s 
present income interest was not sub- 
ject to the $3,000 exclusion because 
incapable of valuation. Jennie Bro- 
dy, 19 T.C. 126 (1952). 


Marital settlements. A property 
settlement between spouses of their 
“marital or property rights” will not 
result in a taxable gift, if made pur- 
suant to written agreement followed 
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within two years by divorce, Section 
2516; the transfer itself seemingly 
need not follow the divorce decree. 
The legislators had in mind trans- 
fers pursuant to a “separation agree- 
ment”, although no such qualifica- 
tion was included in the statute. 


Tenancies by the entirety. Under 
the 1939 Code, a husband who pur- 
chased a residence in the names of 
himself and his wife, as joint tenants 
with right of survivorship or as ten- 
ants by the entirety, thereby made a 
gift to her. Regulation 108, Section 
86.2 (a). The new statute postpones 
gift taxation until termination of 
the tenancy (otherwise than by 
death of a spouse), unless the donor 
elects against such postponement. 
Section 2515. The new section ap- 
plies to any “real property”, how- 
ever. Hence, income-producing real- 
ty could be purchased as described 
above, and the income passed to the 
donee spouse free of gift and estate 
tax. 


Revaluation of prior gifts. The 
cumulative nature of the gift tax has 
afforded the Government—and prob- 
ably the taxpayer as well—an avenue 
to avoid the statute of limitations. 
In reckoning the tax increment due 
by reason of a current gift, the Gov- 
ernment has been able belatedly to 
revise upward the reported value of 
assets previously donated, Peters v. 
Alsup, 95 F. Supp. 684 (D. Hawaii 
1951). Section 2504(c) now has 
done away with this anomaly—pro- 
vided a gift tax had been assessed or 
paid for the prior year. Whether this 
change is more broadly effective—as, 
to prevent reversal of an earlier rul- 
ing holding a transfer not a taxable 
gift or subject to the annual exclu- 
sion—is very doubtful. 

3. Effective Dates. 

The new estate tax provisions ap- 
ply generally to the estates of dece- 
dents dying after the date of enact- 
ment, i.e., August 16. The new gift 
tax provisions “apply to the calen- 
dar year 1955” and subsequent years. 
Section 7851. 





Submitted by Committee Member 
Richard L. Goldman 
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Dywonrcz: That old bromide, 
death and taxes, should be re-written 
to read: “Death, divorce and taxes 
will always be with us”. Divorce 
without spending even six weeks or 
six days in the jurisdiction has be- 
come the fashion of late in some of 
our Southern states. Most students 
of divorce law would prefer a Mexi- 
can divorce to one without at least 
six weeks actual domicile. The recent 
decision invalidating a statute of the 
Virgin Islands that raised a presump- 
tion of domicile by virtue of six 
weeks’ residence before filing indi- 
cates that any fudging of domicile 
will likely destroy the value of a di- 
vorce decree. The Harvard Law Re- 
view (Vol. 67—No. 3, January, 1954; 
pages 516-519; price per copy $1.50; 
address: Gannett House, Cambridge, 
Mass.) carries an excellent note on 
Alton v. Alton, 22 U. S. Law Week 
2174, decided by the Third Circuit 
(October 15, 1953). Appeals from the 
Virgin Islands go to the Third Cir- 
cuit at Philadelphia.. 

A very thoughtful article as to di- 
vorce domicile appeared in the Jan- 
uary, 1954, issue of the Columbia 
Law Review (Vol. 54—No. 1; pages 
54-69; price for a single copy: $1.25; 
address: Kent Hall, New York, 27, 
N. Y.). It is written by Lewis Mayers, 
a professor at City College, who dis- 
cusses Senate 39, 83d Congress, First 
Session, 1953, forcing full faith and 
credit to a divorce decree of the 
last matrimonial domicile. Professor 
Mayers argues for federal court juris- 
diction and application of the feder- 
al common law to the divorce mess. 
The arrival of the Alton case 
whipped up a storm there of no 
mean proportions. The Court sat en 


banc; Judge Goodrich wrote for the 
majority, joined by Judges Maris, 
McLaughlin and Staley; Judge 
Hastie, wrote a corking opinion in 
dissent in which Chief Judge Biggs 
and Judge Kolodner concurred. The 
Supreme Court granted certiorari 
on February 8, 1954. See 347 U. S. 
911, 98 L. ed. 352, 74 S. Ct. 478. But 
unfortunately for a definitive rul- 
ing, the husband obtained a Con- 
necticut divorce on the wife’s ap- 
pearance there, so the Supreme 
Court, over the dissent of Black, J., 
dismissed the case as moot (June 1, 
1954, 74 S. Ct. 736 and 22 U. S. Law 
Week 4279). 


Feprra PRACTICE: As men- 
tioned in our September issue, the 
Vanderbilt Law Review published 
in its June, 1954, issue (Vol. 7—No. 
4; price for a single copy: $2.00; ad- 
dress: Nashville, Tenn.) a symposium 
on federal jurisdiction and_proce- 
dure. What we said then was on the 
basis of advance information. The 
issue itself is now at hand and I see 
that the “Foreword” is written by 
Joseph C. Hutcheson, Jr., Chief 
Judge of the United States Court of 
Appeals for the Fifth Circuit. In 
speculating why the Vanderbilt Law 
Review asked him to do this fore- 
word, Judge Hutcheson says he sus- 
pects it was because, though not in 
age, he is “in commission the oldest 
Federal judge in active service save 
one, and that one is an octogenarian 
who is too cagey and wily to be Tom 
Sawyered into whitewashing fences 
for others”. But with good spirit 
Joseph Hutcheson says he accepted 
the job because, 

... to feel like a trial lawyer, to think 
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like a trial lawyer, to be a trial law. 
yer, has run for generations in my 
blood. 
He recalls that “for more than fifty 
years now” he has been serving “in 
the Department of Errors”, making 
and unmaking the law from “afar 
off’, as: 


First, a trial lawyer, an inducer of 
error; next a trial judge, a producer 
of error; and now an appellate judge, 
theoretically a reducer of, actually, I 
fear, a conducer to error. 

In a delightful way, Judge Hutche- 
son then recalls how he has come 
“a fur piece”, as they say in Tennes- 
see, since he began to practice law 
with his father in 1900, now more 
than fifty-four years ago, in Houston, 
Texas. As a lawyer, Joe Hutcheson 
saw the adoption of the new Equity 
Rul& in the 1912 reform. From high 
on the bench he saw from 1938 to 
1948 the Federal Rules, Civil and 
Criminal, and the revision of the 
Federal Judicial Code. But is he 
surfeited with reform? Not at all. 
Like Rabbi Ben Ezra we can grow 
old with him, for the last of life 
for which the first was made. Listen 
to how Judge Hutcheson talks: 

We are again in the bursting time 
of one of law’s long, slow but greatly 
glorious springs, and I look for a 
great flowering. Pragmatic idealists, 
idealistic pragmatists are again abroad 
in the law, inquiring not idly and curi- 
ously but seriously and with a pur- 
pose, ““What are you doing and how 
are you doing it?” They want to 
know: (1) if our tools are working 
well; (2) if not, can they be made to 
work well; and (3) if not, why not 
scrap them for other and better tools. 
There is, in the acute awareness today 
of the need for, and the meaning of a 
functional approach in judging as in 
everything else, a real modernism. It 
is almost as if there were great winds 
blowing, throwing open the shutters 
of our minds, dashing down old taboo 
signs and cleanly sweeping away the 
dust and rubbish gathered there. And 
so the law procedural, like the law 
substantive, does grow and, growing, 
lives. 

The good judge may be growing 
old but his is the youngest, freshest 
spirit and philosophy and a sad day 
it will be when Judge Hutcheson 
steps down. In mind and spirit he is 
the youngest federal judge commis- 
sioned. 
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Fepera QUESTION: In the 
Vanderbilt Law Review's “Symposi- 
um on Federal Jurisdiction and Pro- 
cedure” (Vol. 7—No. 4; June, 1954; 
price for a single copy: $2.00; Nash- 
ville, Tenn.), there are many fine 
pieces but the most outstanding to 
me is the piece by Professor Herman 
L. Trautman, of Vanderbilt Law 
School, entitled: “Federal Right Ju- 
risdiction and the Declaratory Rem- 
edy” (pages 445-471). A better title 
would have been “Trautman Ques- 
tions Federal Question Jurisdiction” 
because this is what he does, and 
beautifully. “It is the thesis of this 
paper that the basic principles estab- 
lished by the early cases which con- 
strued the Act of 1875 between that 
date and the Metcalf case in 1888, 
is a desirable principle and a feasible 
one for defining the federal rights 
jurisdiction of the district courts. 


The principle was essentially that 
jurisdiction would exist if there was 
a federal substantive right actually 
in issue in the case and if the out- 
come of the whole case would be con- 
trolled by the decision on this federal 
issue. This is essentially the test of 
the parallel jurisdiction of the Su- 
preme Court to exercise appellate 
review over state court decisions with 
appropriate allowances for function- 
al differences.” (Pages 468-469). Pro- 
fessor Trautman concludes his piece 
with specific statutory reforms that 
would, if adopted, go a long way to 
clear up the doubts and confusion 
in the federal question cases. The 
lawyer battling federal question ju- 
risdiction will find this article very 
rewarding. 


Remova FOR SEPARABILI- 
TY: Many of us have despaired of 
removal for separability since the 
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#" In July, the Nebraska State Bar 
Association presented an_ institute 
on “The Internal Revenue Code of 
1954”” at Omaha, before a record au- 
dience of lawyers and Internal Rev- 
enue personnel from Nebraska and 
surrounding states. The moderator 
of the institute was Laurens Wil- 
liams, of Omaha, a member of the 
Committee on Continuing Legal 
Education of the American Law In- 
stitute, collaborating with the Amer- 
ican Bar Association. All phases of 
the new Code were discussed by a 
panel consisting of a principal lec- 
turer and two qualified lawyers 
from the local Bar. 

Walter A. Slowinski, of Washing- 
ton, D. C., Secretary of the Section 
of Taxation of the American Bar 
Association, spoke on “Introduction 
to the Internal Revenue Code of 
1954”. He was assisted by Flavel A. 
Wright, of Lincoln, Chairman of the 
Section on Taxation of the Nebraska 
State Bar Association, and Vance E. 


Leininger, of Columbus, Secretary of 
the Section. 

“Changes Affecting Income Tax 
Liabilities of Individuals and Gen- 
eral Changes Affecting All Tax Pay- 
ers” was the title of a talk by H. Ce- 
cil Kilpatrick, of Washington, D. C., 
a past Chairman of the Section of 
Taxation of the American Bar Asso- 
ciation. Panel members on this sub- 
ject were Robert R. Moodie, of West 
Point, and Hale McCown, of Bea- 
trice. Edwin S. Cohen, of New York, 
Special Consultant on Taxation of 
Corporations for the American Law 
Institute, explained “Changes Affect- 
ing Corporations and Stockholders”, 
assisted by James W. R. Brown and 
Harry B. Cohen, both of Omaha. 

Mark H. Johnson, of New York, a 
member of the Council of the Sec- 
tion of Taxation of the American 


Bar Association and Special Consult- 
ant on Taxation of Partnerships for 
the American Law Institute, dis- 
cussed “Changes Affecting Partner- 
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decision in American Fire Insurance 


and Casualty Co. v. Finn, 341 U.S. 6. 
We should not give up so easily. The 
Eastern District of South Carolina in 
Leppard v. Jordan’s Truck Line, 
110 F. Supp. 811, permitted insur- 
ance carriers sued for compensatory 
damages only under their policies 
to remove because their liability was 
separate from the truck line which 
was sued for both compensatory and 
punitive damages. George Spelvin, 
of the Harvard Law School, deplores 
the decision in a good note (Vol. 67— 
No. 3; January, 1954, pages 519-520; 
price for a single copy: $1.60, ad- 
dress: Gannett House, Cambridge, 
Mass.) which I have much enjoyed 
because I disagree with it so heartily. 
It is good to know that removal for 
separability is still possible in the 
United States despite sly attempts of 
pseudo reformers to destroy the 
right. 


ships and Partners”. His panel mem- 
bers were Thomas M. Davies, a 
member of the Lincoln Bar and 
Paul A. Phillips, Professor of Law at 
the University of Nebraska College 
of Law. 

The final session of the institute 
was devoted to “Changes in the 
Taxation of Income of Estates 
and Trusts; Estate and Gift Tax 
Changes” by Lloyd W. Kennedy, of 
Chicago, whose assistants were Bar- 
ton H. Kuhns, of Omaha, and 
Thomas B. Roberts, of Des Moines, 
Iowa. Mr. Kennedy is well known as 
an author and lecturer in his field. 


——-—.——— 


Lloyd E. 
BILGER 





=" Lloyd E. Bilger was elected Presi- 
dent of the Columbus Bar Associa- 
tion at the annual meeting of the 
Association on July 1. In the course 
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of his address to the members of the 
Association, Mr. Bilger said: 


We should consider the broader 
aspects of the functions of a modern 
Bar Association. There were times in 
the past that the lawyer and his As- 
sociation functioned only, as it has 
been said, “to hold an annual steak 
dinner and a summer clambake”. 
Not so today, however. Nationwide, 
Bar Associations have been revital- 
ized. This is evidenced by the amaz- 
ing growth and activity of our own 
Association, our State Bar Associa- 
tion, and the American Bar Associa- 
tion. This activity is bound to be re- 
flected in the individual lawyer. The 
lawyer has traditionally been the 
leader in moulding public thought 
and opinion. Today as never before 
the retaining of our traditional 
American institutions will depend 
largely on the leadership, thinking 
and devotion of the lawyer and his 
Bar Association. As an Association 
we must accept and assume our re- 
sponsibilities along with other groups 
in meeting and solving the problems 
of our City, State and Nation. 


Other officers elected were, Collis 
Gundy Lane, Vice President, and 
Justin H. Folkerth, Secretary-Treas- 


urer. 


Theodore R. 
KUPFERMAN 





® The Federal Bar Association of 
New York, New Jersey and Connec- 
ticut at its Annual Meeting on Octo- 
ber 13, elected Theodore R. Kupfer 
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man President. Mr. Kupferman was 
formerly Secretary of the Associa- 
tion, and is General Attorney for 
Cinerama Productions Corporation. 
Barrett Carmody was elected Execu- 
tive Vice President and to the office 
of Vice President were elected Ira 
Blue, Southern District; Jack Kranis, 
Eastern District; Harry G. Henn, 
Northern District; Charles Shepard, 
Western District; Samuel S. Starr, 
New Jersey, and Paul MacDonald, 
Connecticut. Theodore R. Jackson 
was elected Secretary, Lea S. Singer, 
Assistant Secretary, Anna H. Zachs, 
Financial Secretary, and Joseph N. 
Friedman, Treasurer. Elected to the 
Board of Trustees were James E. 
Buck, Leonard W. Diamond, Jacob 
Padawer, Alex J. Soled, Samuel W. 
Tannenbaum, Carleton G. Eldridge, 
Jr. and Florynce R. Kennedy. 


®# The West Virginia Tax Institute's 
Fifth Annual Session will be held on 
December 2, 3 and 4 at the West 
Virginia University in Morgantown. 

The lecturers will discuss proce- 
dure in net worth cases and the In- 
ternal Revenue Code of 1954. 

The Institute is sponsored by the 
College of Commerce of the Univer- 
sity, the State Society of Certified 
Public Accountants and the State 
Bar. 


<)> — 
® The Committee on American Citi- 
zenship of the New York State Bar 
Association, of which Leonard A. 
Keyes is Chairman has submitted to 
the legislature, the Governor and 
the Thruway Authority, a proposal 
recommending that the Thruway 
Bridge over the Hudson be named 


“The George Clinton Bridge”. | he 
proposal was submitted at the annu- 
al summer meeting of the New York 
State Bar Association in June, and 
was unanimously approved. 





—— 


®" The Worcester County [Massa- 
chusetts] Bar Association has de- 
signed a series of public service an- 
nouncements, “You and the Law’, 
which relate how law affects the 
daily activities of most people and 
describe the role of the lawyer in 
business, finance, family life and the 
courts. Appearing in eight county 
dailies every three weeks, the series 
discusses wills, torts, domestic rela- 
tions, taxes, legal counsel, real estate 
transfers, and the lawyer's duties. 


——_@— ——__ 


# In August, J. Wesley McWilliams, 
past President of the Pennsylvania 
Bar Association, invited Pennsylva- 
nia lawyers to help formulate a set 
of rules governing the practice in 
appeals to the state supreme and 
superior courts. Mr. McWilliams is 
Chairman of a seven-man committee 
from the Association, recently ap- 
pointed by the two appellate courts 
to undertake the preparation of 
such rules. 

The court order creating the com- 
mittee stemmed from the action of 
the 1953 legislature in giving the 
appellate courts authority to pre- 
pare their own rules of procedure. 
Up to this time, practice before the 
high courts has been governed by 
legislative statute. Professor Curtis 
Wright, Jr., of Philadelphia, a mem- 
ber of the faculty of Temple Univer- 
sity Law School, is the committee's 
reporter. 
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Activities of Sections 


Douglas L. 
EDMONDS 


Victor Barnaba 


SECTION OF 
JUDICIAL ADMINISTRATION 


® In 1937, the Association estab- 
lished the Committee for the Im- 
provement of Justice under the able 
leadership of Judge John J. Parker. 
Long a leader in the work of arous- 
ing the members of the legal profes- 
sion to the necessity for procedural 
reform, Judge Parker made notable 
progress through local groups in 
each state, which acted under direc- 
tion of the Committee. 

As might be expected, the condi- 
tions in each state are quite different, 
and the profession has widely dif- 
fering views concerning the relative 
importance of the standards which 
have been set by the Association. 
Nevertheless, the accomplishments 
of Judge Parker’s committee fully 
justified more intensive work on a 
broader base, and the Section of Ju- 
dicial Administration was formed 
for that purpose. 

The members of the Section are 
federal and state judges who are 
particularly interested in judicial ad- 
ministration, and other persons 
whose professional work is along 
that line. The Section provides the 
judiciary of the country an excellent 
forum for the interchange of views as 
to procedural reform and the ways 
and means by which that reform may 
be accomplished. 

The program of the Section of Ju- 
dicial Administration for the current 
\ear contemplates the continuance 





of all the activities described above. 
In carrying on this program, special 
effort will be made to interest the 
judges of the country in the projects 
being carried on by the Section and 
to enlist their membership in the 
Section for this purpose. In like 
manner, particular attention will be 
devoted to the strengthening of the 
state committees to a point where an 
active group of lawyers, judges and 
perhaps laymen in each state will be 
working vigorously to see that their 
state achieves the minimum stand- 
ards of judicial administration set 
by the Association. 

The program of the original com- 
mittee to encourage adoption in the 
states of the minimum standards of 
judicial administration established 
by the Association through the ap- 
pointment of local committees for 
that purpose is the most important 
activity of the Section. A Director of 
State Committees, appointed by the 
Council of the Section, is charged 
with the specific responsibility of 
making effective the work of the state 
committees in securing adoption of 
the minimum standards. Obviously, 
the success of this program depends 
upon the establishment of a strong, 
active committee in each state. 

According to the 1950 census, more 
than half of the population of the 
United States is now living in metro- 
politan areas. Notwithstanding this 
fact, no consistent differentiation is 
made, structurally or operationally, 
in existing court systems between 
the metropolitan trial court and 
courts operating outside metropoli- 
tan areas. With the idea that metro- 
politan trial courts have special prob- 
lems caused by a concentration of 
population and industry, in 1950 
the Council of the Section adopted 
and the Board of Governors of the 
American Bar Association approved 
a plan for the Section to develop and 


sponsor a series of independent and 
financially self-sustaining surveys of 
the trial court systems in a number 
of metropolitan areas. 

The objective of these studies is 
to secure data from which the spe- 
cial problems of metropolitan trial 
courts can be identified and ana- 
lyzed. Recommendation may then be 
made concerning the type of judicial 
structure and operation most ap- 
propriate to the solving of these spe- 
cial problems. 

Already completed is the pilot 
study made by Mrs. Maxine Boord 
Virtue (presently serving the Section 
as Director of State Committees and 
Secretary of the Committee on Met- 
ropolitan Trial Courts) of the De- 
troit metropolitan district. This 
study was financed by the School of 
Law of the University of Michigan, 
under the faculty sponsorship of Pro- 
fessor Edson R. Sunderland. The re- 
sults of the Detroit study were com- 
piled in a book, published in 1950 by 
the University of Michigan Press 
with the sponsorship of the Section. 

A second study begun in Septem- 
ber, 1954, of the Los Angeles metro- 
politan area, under the direction of 
Professor James G. Holbrook of the 
University of Southern California 
Law School, is now under way. This 
study is financed by the Haynes 
Foundation and has a survey com- 
mittee composed of lay as well as 
professional leaders in the commu- 
nity. 

The Board of Governors has ap- 
proved requests of the Section for 
surveys in New York, Philadelphia, 
and Kansas City, but no funds have 
been found with which to conduct 
them. 

Under the stimulating leadership 
of Bolitha J. Laws, Chief Judge of 
the United States District Court for 
the District of Columbia, the Section 
created a Committee on Cooperation 
with Laymen for the purpose of se- 
curing lay support for reform and 
improvement of judicial administra- 
tion. Notable success already has ac- 
companied the work of local commit- 
tees of this type in Washington, D.C., 
and in Florida. A part of the pro- 
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gram of the Section is to encourage 
formation of similar groups in those 
areas particularly where the legal 
profession itself has been unable to 
secure needed and long-overdue re- 
form of judicial procedure. 

The Council of the Section, on Au- 
gust 23, 1953, instructed its Commit- 
tee on the Operation of the Jury Sys- 
tem to frame proposed instructions 
to juries as an aid to trial judges and 
trial counsel. Pursuant to this re- 
quest, Alexander Holtzoff, United 
States District Judge for the District 
of Columbia, as committee chair- 
man, commenced the drafting of 
such instructions for use in federal 
courts. Substantial progress has been 
made in this undertaking, and it is 
expected that the results of Judge 
Holtzoft’s work will be published un- 
der the sponsorship of the Section. 


A study is also being made by this 
committee of the compilation ot 
standard jury instructions as used in 
various states with the objective of 
simplifying and improving instruc- 
tions to juries in civil and criminal 
cases in state courts. 

One of the procedures for the im- 
provement of the administration of 
justice approved by the Association 
is the use of the pre-trial conference 
in metropolitan areas. The Section 
has been fortunate in having as 
Chairman of its Committee on Pre- 
Trial, Harry D. Nims, who has de- 
voted years of study to pre-trial prac- 
tice and is the author of the book, 
Pre-Trial, published by Baker-Voor- 
his & Company, Inc., under the spon- 
sorship of the Section. About 2,000 
copies of this book were distributed 
to judges in state courts under grants 
by the DeVilla Mills Foundation and 
the Carnegie Foundation for the Ad- 
vancement of Teaching. 

At least twenty articles on pre-trial 
have been published in the last two 
years in law reviews as a result of the 
interest aroused by this committee. 

Future plans of the committee in- 
clude the preparation of a handbook 
on pre-trial for distribution to state 
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trial judges, similar to one by Alfred 
P. Murrah, Judge of the United 
States Court of Appeals, vice chair- 
man, and Will Shafroth, Secretary, 
of the committee on pre-trial of the 
Section, for distribution to federal 
judges. 

Realizing the importance of im- 
proving the standard of judicial ad- 
ministration in those tribunals in 
which more people come in contact 
with the judicial process than any 
other, the Section established com- 
mittees on the improvement of jus- 
tice of the peace courts and the im- 
provement of traffic courts. Encour- 
agement of judicial reform in these 
courts is provided through liason 
with the state committees of the Sec- 
tion and in the sponsorship of con- 
ferences on a regional basis of the 
judges sitting in these courts for the 
purpose of aiding these judges in 
securing a more uniform and efficient 
administration of justice. 

The following will serve as officers 
for 1954-1955: Douglas L. Edmonds, 
of San Francisco, Chairman; Alex- 
ander Holtzoff, of Washington, D. 
C., Ist Vice Chairman; Thomas M. 
Powers, of Akron, Ohio, 2nd Vice 
Chairman; Daniel N. Stevens, of Los 
Angeles, 3rd Vice Chairman; Glenn 
R. Winters, of Chicago, Secretary. 
The Section Delegate to the House 
of Delegates is Arthur F. Lederle, of 
Detroit, and Director of State Acti- 
vities, Mrs. Maxine Boord Virtue, 
of Ann Arbor, Michigan. 


SECTION OF 
ANTITRUST LAW 


® At the annual meeting of the An- 
titrust Law Section held in Chicago 
in August, the Section completed a 
series of basic symposia covering 
fundamental phases of the antitrust 
laws which commenced in April, 
1953. For the spring meeting to be 
held in Washington, D. C., in April, 
1955, the subject will be trade asso- 
ciations. Further details will be an- 
nounced in a future issue of the 
JOURNAL. 


Rush H. 
LIMBAUGH 


SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


* The Real Property, Probate and 
Trust Law Section, having a mem- 
bership of 3000, held four public 
meetings on the first three days of the 
77th Annual Meeting of the Amer- 
ican Bar Association at Chicago. The 
Section also held two social meetings, 
a breakfast on August 17, for chair- 
men and members of the committees 
of the Section and a dinner on the 
evening of the same day for all mem- 
bers of the Section. 

At the first public session held at 
2 p.M. Monday, August 16, Dean 
Russell D. Niles, Chairman of the 
Section, introduced Daniel M. Schuy- 
ler, Director of the Probate Divi- 
sion, who presided during a general 
discussion of the “Impact of the 
New Revenue Bill on Trusts and Es- 
tates”. Coincidentally President Eis- 
enhower had signed the bill only a 
few hours earlier. Gordon T. Wallis, 
of New York, discussed “Changes 
Affecting Pension Trusts”; ]. Nelson 
Young, of Urbana, Illinois, discussed 
“Estate and Gift Tax Changes”; and 
Lloyd W. Kennedy, of Chicago, dis- 
cussed “Trusts for Accumulation and 
the ‘Throwback’ Rule”. Following 
this, Stephen H. Clink, of Muskegon, 
Michigan; A. Richard Kimbrough, 
of Los Angeles, California; Roland 
K. Smith, William K. Stevens, Byron 
E. Bronston, of Chicago, and Mr. 
Kennedy and Mr. Young participat 
ed in a panel discussion of changes in 
the new Revenue Bill. C. Ives Waldo, 
Jr., of Chicago, acted as moderator. 

At the second session held at 9:30 
a.m. August 17, the Chairman of the 
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Section introduced Dean Edward C. 
King, of Boulder, Colorado, Direc- 
tor of the Trust Division, who pre- 
sented the program prepared by 
his Division. C. Alexander Capron, 
of New York, discussed “Jurisdic- 
tion of a Trust After Shift of Ad- 
ministration”; Joseph W. Morris, of 
Tulsa, Oklahoma, discussed “Oil and 
Gas Interests in a Decedent’s Es- 
tate’; and Raymond W. Hilgedag, 
of Indianapolis, Indiana, discussed 
“What a Lawyer Should Know 
About Life Insurance Options”. 

At the third session, the Chairman 
introduced William A. Lane, of Mi- 
ami, Florida, Director of the Real 
Property Division of the Section, 
who presented the program prepared 
by his Division. Professor Lewis M. 
Simes, of Ann Arbor, Michigan, dis- 
cussed “Statutes Which Eliminate 
Stale Restrictions on Use of Land”; 
Paul E. Basye, of San Francisco, 
California, discussed “Is the Re- 
quirement of Marketable Title Out- 
moded?”; and William Wolfman, of 
New York, discussed “Legal Prob- 
lems Involved in Open-End Mort- 
gages”. All these sessions were well 
attended. 

The session held on Wednesday 
morning, August 18, was devoted 
largely to a discussion of the best 
manner of securing the marital de- 
duction by Paul B. Sargent, of Bos- 
ton, and Joseph Trachtman, of New 
York. An unusually large crowd 
heard this lively discussion. 

Interspersed at different points in 
the meetings were reports by chair- 
men of committees. 

At the opening of the session on 
Wednesday morning: the Section 
elected the following officers for the 
ensuing year: Chairman, Rush H. 
Limbaugh, of Cape Girardeau, Mis- 
souri; Vice Chairman, William A. 
Lane, of Miami, Florida; Secretary 
William R. Dillon, of Chicago, Illi- 
nois; Vice Chairman and Director 
of Probate Law Division, J. Stanley 
Mullin, of Los Angeles, California; 
Vice Chairman and Director of Real 
Property Law Division, Robert H. 
Frazier, of Greensboro, North Caro- 
lina; Vice Chairman and Director of 
Trust Law Division, Joseph Tracht- 


man, of New York, New York; Sec- 
tion Delegate to House of Delegates, 
Dean Russell D. Niles, New York; 
Members of the Council, P. Phillip 
Lacovara, of New York, Daniel M. 
Schuyler, of Chicago; Members of 
the Council formerly elected, Marvin 
K. Collie, of Houston, Texas; Ernest 
F. Griffin, of Tarrytown, New York; 
C. Alexander Capron, of New York, 
New York; Carl F. Schipper, Jr., of 
Boston, Massachusetts; Elsa C. Beck, 
of Chicago, Illinois; Edward C. King, 
of Boulder, Colorado; Past Chair- 
men of the Section who are honorary 
members, R. G. Patton, of Minne- 
apolis, Minnesota; Harold L. Reeve, 
of Chicago, Illinois; Walter W. 
Land, of New York; William H. Dil- 
lon, of Chicago, Walter L. Nossaman, 
of Los Angeles, California; Henry 
B. Pflager, of St. Louis, Missouri; 
and Earl S. MacNeill, of New York. 

On Wednesday afternoon, the 
Council of the Section held a busi- 
ness session in which it began the 
work of formulating the program of 
activities of the Section for the next 
year. 


SECTION OF 
MINERAL LAW 


= The Mineral Law Section of the 
American Bar Association, under the 
direction of LeRoy Hines, Secretary, 
is planning on issuing a pamphlet 
for the information of all lawyers 
interested in mineral law, giving the 
accomplishments, program and activ- 
ities of the Section and its benefits 
to its members and disclosing the 
role that the Section plays in the 
American Bar Association. 
Following the outstanding discus- 
sion which the Mineral Law Section 
conducted at its meeting in Chicago 
concerning the decision in the 
Phillips case and Orders No. 174 
and 174-A, issued by the Federal 
Power Commission pursuant thereto, 
many other organizations and groups 
have discussed this problem, includ- 
ing the Interstate Oil Compact Com- 
mission, meeting in Omaha on Sep- 
tember 9-11, and the Independent 
Natural Gas and the 
Louisiana-Arkansas Division of the 


Association 


Activities of Sections 


Mid-Continent Oil and Gas Associa- 
tion at their meetings in New Or- 
leans on September 14-15 and Sep- 
tember 16-17, respectively. 

The problem so ably discussed at 
the meeting of the Section in Chicago 
is perhaps the most important matter 
that has arisen in recent years affect- 
ing the oil and gas industry. 





L. N. D. 
WELLS, Jr. 
SECTION OF 
LABOR RELATIONS LAW 


=" The Chicago meeting of the Sec- 
tion of Labor Relations Law, the 
largest and most successful gathering 
in the Section’s history, featured a 
program having an appropriate bal- 
ance of scholarship and showman- 
ship. The Labor Law Committees of 
The Chicago Bar Association and 
the Illinois State Bar Association 
jointly acted as hosts to the Section 
with John Byrne Chamberlin and 
Joseph C. Lamy, serving as co-chair- 
men of the Arrangements Commit- 
tee. 

The proceedings were opened with 
the astute paper of Professor Russell 
N. Sullivan, Professor of Law at the 
University of Illinois, on the de- 
cisions of the Supreme Court in the 
labor relations field during the Oc- 
tober, 1953, term. Mr. Sullivan em- 
phasized the action of the Court in 
cases involving delineation of state 
and federal jurisdiction. 

Professor Clyde W. Summers, Pro- 
fessor of Law of the University of 
Buffalo Law School, Chairman of 
the Committee on the Improvement 
of the Administration of the Union- 
Management Agreements, delivered 
a comprehensive committee report 
on the handling of labor grievances 
by individual employees. 

Professor Donald H. Wollett, of 
the School of Law of the University 
of Washington, reporting as Chair- 
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man of the Committee on State La- 
bor Legislation, supplied a compre- 
hensive discourse on up-to-date 
developments in this field. A provoc 
ative report was presented on behalf 
of the Committee on the National 
Labor Relations Act by Helen Hum 
phrey of Washington, D. C., sub 
stituting for Committee Chairman 
Alvin |. Rockwell, of San Francisco. 
The report stimulated the passage of 
several resolutions at the Section 
meeting which were transmitted to 
the House of Delegates for approval. 
\mong the subjects dealt with in the 
resolutions is the practice before the 
National Labor Relations Board by 
lay labor consultants and the neces 
Board 


rules which are found to be eithe 


sity for changes in certain 
obsolete or impractical. 

One session was devoted to a lively, 
humorous and realistic demonstra 
tion of a collective bargaining con- 
ference by Chicago members of the 
Section: ,T. C. Kammholz, Robert 
Haythorne, John Byrne Chamberlin, 
Laurence A. Carton, Edwin R. Hack 
ett, Mozart G. Ratner, William Len- 
non and Russell Packard. 

A luncheon session was addressed 
by Arthur Larson, Under Secretary 
of Labor, on leave as Dean of the 
University of Pittsburgh Law School. 
Dean Larson delivered an incisive 
talk on the 
islation”. He advocated that the Bai 


“Lawyer and Social Leg 


revise many of its concepts about fed 
eral legislation in the areas of social 
insurance and individual and family 
welfare. 

The business portion of the meet 
ing concluded with a symposium on 
the role of the lawyer in labor rela- 
tions. Participating in this symposi 
um were Professor Lon Fuller of the 
School, William G. 
Caples, Vice President of the Inland 


Harvard Law 


Steel Company, and Thomas J. Hag 
gerty, Secretary-Treasurer of the Chi 
cago Milk Wagon Drivers’ Union. 

The Section elected as new officers 
for the following year; L. N. D. 
Wells, Jr., Dallas Texas, Chairman; 
Daniel P. Loomis, Chicago, Illinois, 
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Vice Chairman, and Archibald Cox, 
Cambridge, Massachusetts, Secretary. 
Council members: John W. Morgan, 


Boston, Massachusetts; Edwin 
Pearce, Atlanta, Georgia; Paul R. 
Conaghan, Chicago, Illinois; Alfred 


Kamin, Chicago, Illinois; William J]. 
Isaacson, New York City; Gerard D. 
Reilly, Washington, D. C.; Robert 
M. Segal, Boston, Massachusetts; and 
James C. Sheppard, Los Angeles, 
California. 

By virtue of an amendment to the 
by-laws, Clif. Langsdale, of Kansas 
City, Missouri, John M. Niehaus, 
Jr., of New York, New York, Theo 
dore R. Iserman, of New York, New 
Sears, Chi 


cago, Illinois, all past chairmen of 


York, and Barnabas F. 


the Section, have become council 


members ex officio. 


Walter A. 
MANSFIELD 





SECTION OF 
INSURANCE LAW 


® Under the direction of the re 
tiring Chairman, George E. Beech 
wood of Philadelphia, Pennsylvania, 
the Section of Insurance Law pre 
sented a complete, varied and inte1 
esting program for its members, fon 
American Bar Association members 
and their guests at the 77th Annual 
Meeting at Chicago. All meetings, 
breakfasts, the luncheon, the annual 
dinner-dance, as well as all general 
sessions, were at the Section head 
quarters hotel, the Palmer House. 
The luncheon and the dinnet 


dance filled the grand ballroom of 


the Palmer House to capacity. The 


general sessions were equally well 


attended. After the luncheon itself, 


several hundred standees were ad 
mitted for the debate between Leon 





ard W. Hall, Chairman of the Re 
publican National Committee and 
Stephen A. Mitchell, Chairman of 
the Democratic National Committee. 
They discussed the accomplishments 
of the Republican Administration, 


pro and con. 


Chere were two outstanding pan- 
els, one on “The Medico-Legal As 
pects of Herniated Discs” with Elmer 
United 


J. Schnackenberg, Judge, 


States Court of Appeals for the 
Seventh Circuit, as moderator. At- 
torneys participating were Augustine 


Joseph H. 


both of Chicago, Illinois. The medi 


J. Bowe and Hinshaw, 
cal experts participating were Doc- 


tors Edward L. Compere and Paul 


M. Bucy, also of Chicago. The sec 
ond panel discussion was on Trial 
Tactics. The moderator was Henry 
\. Middleton, Associate Justice of 
the Supreme Court of Ohio. The 
participants were Wilbert MclInet 
ney, Washington, D. C.; Pat H. Eag 
er, Jr., Jackson, Mississippi; Paul J. 
McGough, Minneapolis, Minnesota; 
Dodd, of Detroit, 
Michigan. They spoke respectively 
on “Preparing the Witness’, “Voit 
Dire Examination and the Opening 
“Direct Examination” 


and “Cross-Examination”. 


and Lester P. 


Statement”, 


The following new ofhcers were 
elected for the year: Walter A. Mans 
field, Detroit, Michigan, Chairman; 
W. Percy McDonald, Memphis, 
Vennessee, Chairman-Elect; H. 
Beale Rollins, Baltimore, Maryland, 
Vice Chairman; Welcome D. Pierson, 
Oklahoma City, Oklahoma, 
tary; Members of the Council: For 


Secre 


rest A. Betts, Los Angeles, California; 
L. J. Carey 
lie P. Hemry, Boston, Massachusetts; 
Stanley C. Morris, Charleston, West 
Virginia; George W. Orr, New York 
City; John J. Wicker, Jr., Richmond, 
Hocker, St. 
Ambrose B. 


Detroit, Michigan; Les 


Louis, 
Kelly, 
Providence, Rhode Island. Retiring 


Virginia; Lon 
Missouri, and 


Chairman George E. Beechwood, ot 


Philadelphia, was elected Section 


Delegate to the House of Delegates. 
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ried out in accordance with the law 
f the Allies or Associated Powers con 


} 


cerned. The Roumanian owner shall 


| 
have no rights with respect to such 
property except those which may be 
viven to him by that law 
3. The Roumanian Government 
undertakes to compensate Roumanian 
nationals whose property is taken un 
der this Article and not returned to 
them. 

Within the United States, there is 
some property of both the satellite 
states and of their nationals.4 From 
i legal point of view, there is little or 
no difference between the two cate 
gories of property, under the treaty. 
Che treaty itself obviously treats the 
public and the private property 
ilike. It may be argued, however, as 
it has been argued more extensively 
in connection with German private 
property in the United States, and 
more particularly in the report of the 
Dirksen subcommittee of the Senate 
Judiciary Committee, that the 
United States should not, whether on 
the ground of international law or 
of national policy, utilize enemy pri 
vate property for American claims 
of whatever kind. To this view, thus 
generally stated, there are numerous 
dissents. And it would seem relative 
ly clear that no rule of international 
aw bars the utilization of such prop 
erty in the manner stated in Article 
27 or, in the case of German 
ind Japanese property, in the Wa 
Claims Act of 1948. The return pro 
posals are generally supported as a 
inatter of grace, not right. 


The distinction between the prop 


erty of Rumania and that of its na 
tionals is not one that need be la 
bored here. S. 3698, the recently in 
troduced Administration bill, distin 
guishes between the directly owned 
property of “natural persons”, which 
it exempts from application to 
American claims, and all othe 
satellite property Even excluding 
the property of natural persons, the 
question remains whether the United 
States is entitled to use Rumanian 
property—state ind corporate tor 
the satisfaction of these war damage 
and expropriation claims 

It is suggested that the answer 1s 
clearly in the affirmative 

So far as war damage claims are 
concerned, the argument that satel 
lite assets here cannot be ipplied to 
their satisfaction would have to rest 
on the bar against use of such assets 
for “claims fully satisfied unde 
other Articles of the present Treaty” 
But that argument would have to 
proceed on the minor premise that 
war damage claims have in fact been 
‘fully satisfied’ under the terms of 
the Treaty. In no real sense is this 
so. Such claims have been satisfied 
only in the sense that provision was 
made for a mode of payment of two 
thirds of their value. Performance 
on these provisions has been com 
pletely denied. It would be only a 
formalistic and unreal interpreta 
tion of the Treaty which would deny 
the applicability of Article 27 when 
the relevant “other Articles of the 
present Treaty” have been clearly 
repudiated. In this connection, it 


may again be recalled that the satel 

















4. Before the treaties of peace were concluded e Office of Alien property e y 
' nationals of the satellites in the following amour he vest olicy t t =) 
' the treaties, the remainder of the assets ‘rem in blocked 
Bu $ 527,00 
Hu 1,477,000 
Ruma 924,000 
$2,928,000 
Blocked assets ore as follows 
Bulgaria Kumania 
overnment Assets $2,443,38 $19,322,267 
‘Assets of Enterprises 82,70 856,317 
sets of Individuals 413 2 838 276 
sets Subject to Interests Asserted 
by Nationals of Other Countries 65,699 168,08 ~ 
$2,793,199 $4,935,644 $24,028,410 
Tot $31,757,253 
Blocked and vested total $34,685,253 
m calculations reported by the War Claims Commission 


ites have consistently also repudi 
ited the arbitration provisions of the 
Lreaties 

Another point in connection with 
war damage claims ought to be 
noted. This is that such claims are, 
on the face of the treaties, compen 
sated (in local currency) only to the 
extent of two thirds of their value.’ 
Would they then be “fully satisfied”’ 
even if this two-thirds compensation 
were to be paid? Absent any indica- 
tion to the contrary, it might be ar- 
sued that a valid claim for the re 
maining one third would exist, to 


which the United States could, if it 


so desired, apply the satellite assets 
in the United States. The argument 
is perhaps not a strong one, since the 
Article 24 remedy—if obtained—was 
intended to be the full measure of 
relief; and S. 3698 in fact does not 
take this line. The bill limits com 
pensation payable out of satellite 
assets in the United States to two 
thirds of the full amount of the 
damage 

So far as claims based on confisca 
tion are concerned, they are without 
doubt “claims . . . of its [United 
States] nationals” and so on their 
face seem admissible against the 
properties covered by Article 27. The 
argument could conceivably be made 
that Article 27 implies, though it 
does not so specify, that the claims 
to be covered by its provisions are 
only those which were in existence 
at the effective date of the Treaty. 
While the argument would seem to 
have some merit that, as a general 
rule, claims provisions of a treaty of 
this sort relate to existent claims and 
not to any claims which may arise in 
the future, and while this argument 
might be reinforced by the provision 
that any surplus over claims allow 
able under Article 27 is to be re 
turned, the language used in the 
irticle itself seems to establish the 
opposite conclusion. The drafters of 
the treaties used quite specific lan- 
guage in describing the properties 


covered under the claims articles: 


Noting again the ambiguity between the 
ition to restore to ‘complete good order’ 


i the two-thirds compensation obligation 
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The Almost-Forgotten Claimant 








The Almost-Forgotten Claimant 


the only property subject to taking 
for claims was that within the terri- 
tory of the particular member of 
United Nations “at the coming into 
force of the present Treaty”. No such 
limiting language is used in defining 
the claims against which that prop- 
erty can be applied. Since the time 
element was so specifically referred 
to in the article itself in the one 
case, its exclusion in the other case 
would seem to have been intentional, 
and to be open to no other reason- 
able construction than that it was not 
intended to bar claims arising after 
the coming into force of the treaties. 

Those who participated in the 
drafting of the treaties for the 
United States 
either sponsors or enthusiastic con 


were undoubtedly 
currers in this policy of open-ended 
ness and open-mindedness with re 
spect to eligible claims. Policy in the 
United States was far from clear at 
the time of the drafting of the 
treaties in 1946. In point of fact, in 
subsequent years the Congress rati- 
fied arrangements returning Italian 
property in the United States and 
passed an act—the War Claims Act 
of 1948 that Ger 


man and Japanese properties would 


which declared 
not be returned. And, despite the 
Article 27, 
United 
part, 


rights available unde 
the satellite assets in the 
States still 
not reduced to the possession of the 


are, for the most 
United States, but continue blocked. 
Certainty in defining claimants has 
an American 


therefore not been 


characteristic in regard to enemy 


property matters, and leaving the 


claims to which enemy property 
might be applied open for later det 
inition was therefore a wise forbear 
ance of the drafters. 

The privilege of defining eligible 
claimants so as to include claimants 
whose properties were expropriated 
alter the effective date of the treaties 
thus seems to be open.® A corollary 
proposition is that eligible claimants 
can also be defined to include those 
who became American nationals 
after the effective date of the treaties 
For the logic is identical: the rea- 
allows 


soning which 


later-arising 
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claims to be included also must al 
low “later-becoming”’ nationals to be 
included. 
In both 
United States possesses discretion. It 
need not admit all later nationaliza 


cases,~ of course, the 


tion claims, though it is hard to see 


where a line could be drawn be 
tween the effective date of the treaty 
and the effective date of such legisla 
tion as may be enacted. It also need 
not admit all persons who became 
or become American citizens alter 
the effective date of the treaties. Here 
a line could more easily be drawn 
and would almost necessarily have 
to be drawn. But those persons who 
were residents of the 
United States at 


of the treaties ought to be admitted 


permanent 
the effective date 


They had transferred allegiance to 
the United States, have since become 
its citizens and should not be ex 
cluded from a share of such compen 
sation as is payable to others who, 
like them, had a reasonable expec 
treaties would be 


tation that the 


honored. A test might be devised 
which would look into the prior his 
tory of the putative claimant, and 
exclude those who had _ performed 
services for Nazi or Communist. 

Chese are, though important, mat 
ters of detail. What is important in 
principle is that the rights exercised 
by the United States in applying 
this property to the claims of Amer 
ican nationals are rights which arise 
from the terms of the treaties. The 
treaty is the operative document. 
And it allows the United States to 
include among its claims those which 
arose after the coming into force ol 
the treaties, and among its claim 
ants those who became its nationals 
after the same event. 


Doctrine of Reprisal Might Aid 
American Claimants 


Were the based on the 
treaties to 


might resort to the doctrine of re 


argument 
fail, the United States 
prisal in international law for the 
protection of American claimants 
The 


cised this right in connection with 


United States has never exe 


problems of this kind. In the long 


discussion with the Mexican Gov 


ernment, for example, growing ou 
ol the agrarian expropriations of 
the mid-twenties, there is no sugges 
tion that the United States would 
seize, within the United States, the 
property either of the Mexican Gov 
ernment or of Mexican nationals. 
Nevertheless, the present situation 
may be a different one. In the first 
place, there is the fact that the satel 
lite assets in the United States are 
legally, and with the consent of the 
satellites, blocked, and given as se 
curity for claims against the satel 
And confine 


discussion for the 


lites. secondly, if we 


our moment to 


government property—that is, gov 
ernment or Legation bank accounts, 
and the like—the available assets olf 
a wrongdoer would merely be used 
to compensate those whom he has in 
jured. The wrongdoer being a state, 
the normal defense would be sove1 
eign immunity. But it is question 
able whether this is in fact a defense 
in a situation in which the doctrine 
of reprisal may be applicable, and 
particularly one in which the prop 
erties have already been divested ol 
their immunity. 

Ihe doctrine of reprisal is at best 
aggra 
should be nat 


applicable in limited and 


vated situations. It 


rowly confined. But the circum 


stances of the present case mighit 


make it applicable here, as applied 
to the satellite governmental assets 
States, should it be 


in the United 


felt that the treaties themselves do 


not sufficiently confer authority for 


applying these assets to American 
war damage and_ nationalization 
claims. 


Chat the satellite properties in the 


6. A similar result can be reached by a different 
ne of reasoning. It can be argued that the 
anguage of Article 27 within the limits of it 


aims''—merely defines an amount, but does not 
» other words, if claim 


require a particular use. | 
totalling or exceeding all Rumanian assets in the 
nited States exist, the United States con use o 
uch assets or their proceeds; but it can devot 
those assets or proceeds to such purposes as 
Jeems fit—by placing them in the general fund 
f the Treasury, by building roads or monument: 
within the gener 
yovernmental powers of the United States 
the United States thus chooses to devote a part 
to compensating persons whose 
properties have been confiscated, it is not neces 


for any other purpose 


of these funds 


sary to demonstrate that the claims of thes 
persons are themselves included in the clain 


which Article 27 uses as a measure. 
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United States are to be used for prop 

rty claimants seems now settled by 
he Administration measure intro 
luced by Senator Smith. But the de 
ision so to apply these properties 
vas not always so clear. The previous 
nembers of the War Claims Com 
nission had suggested measures 
which would have put the bulk of 
hese funds into the War Claims 
Fund, available for other types of 
claimants.? Little as may be the sex 
ippeal of property claimants, it is 
suggested that the proper priorities 
)f prisoners of war and other person 
il injury claimants have been recog- 
nized in the War Claims Act and 
have been satisfied out of German 
and Japanese assets in the United 
States.8 The property claimants will 
assuredly not get rich on the avail- 
able satellite funds. It is important, 
not merely to them, that there be an 
act of assurance that the interests of 
the American investor abroad: will 
not be neglected. 

Other capitalistic countries have 
been able to protect the interests of 
their nationals somewhat betcer than 
has the United States. This is be 
cause these countries have been able 
to negotiate more or less simultane- 
ously trade agreements and compen 
sation agreements. This.was the case 
with the British-Czech agreement of 
September 28, 1949. It also was the 
case with the Swiss agreements, nego- 
tiated between 1948 and 1951, with 
Yugoslavia, Poland, Czechoslovakia, 
Hungary and Rumania. The funds 
made available for compensation in 
these agreements were paid partially 
in cash, but chiefly were to be made 
ivailable over the course of years 
from the earnings of these countries 
inder trade agreements. 

The United States does not con- 
clude trade agreements of this sort. 
it has, as a result, limited opportuni 
ties to bring a measure of relief to its 
claimants. How limited those oppor 
unities are is indicated by the fact 
hat both Britain and Switzerland 
have compensation agreements with 
Czechoslovakia, whereas nothing had 
been heard of American negotiations 
n this regard for years.!° Where the 
/pportunity exists is where there are 


assets in the United States—as witness 


he United States—Yugoslav agree 
ment of 1948. In the case of the 
Balkan satellites, funds do exist—not 
enough funds to cover claims, but at 
least some funds are present. The 
treaties give rights with respect to 
these funds. It is some encourage 
ment that, even though the date is 
late, something is now being done to 
put these funds at the disposal of 


claimants. 


Main Features 
of the Administration Bill 
S. 3698, the Administration biil in- 
troduced by Senator Smith of New 
Jersey, has been under long consid- 
eration in the Executive Branch of 
the Government. A State Depart 
ment draft was prepared more than 
a year ago, and the Department ol 
Justice: considered at least certain 
aspects of the bill over a period of 
more than months. It is nevertheless 
not a model of logic or clarity. 

The bill deals, as mentioned 
above, with certain claims against 
Italy and against the U.S.S.R., util 
izing funds made available to the 
United States under the so-called 
Lombardo Agreement of 1947 in the 
one case and the Litvinov Assign 
ment of 1933 in the other. The inte 
esting problems presented by these 
portions of the bill must, in the 
present article, be bypassed. The 
part of the bill—Title I—which 
deals with claims against Bulgaria, 
Hungary and Rumania is the major 
part of the bill—perhaps with respect 
to the problems raised as well as 
with respect to amounts and classes 
and numbers of claimants. 

The bill itself, of course, contains 
no discussion of the international 


The War Claims Commission ‘‘recommends 
that all assets derived from enemy sources should 
be pooled with the proceeds of the German and 
Japanese assets presently earmarked in the War 
Claims Fund Supplemental Report submitted 
anuary 9, 1953, page 363. The Commission thought 
that funds for property claims ought to be pro 
vided out of the general revenues of the United 
States. Supp. Report, page 366 

8. The Dirksen proposals for the return of 


1 






German and Japanese assets, of course, will not 
a t these payments to former prisoners of war. 
Actual ‘“‘return’’ of these assets is largely impos- 
ble, since they have largely been liquidated and 
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law or treaty basis for the action 
which is the foundation of the bill— 
the vesting of satellite property and 
the application of it or its proceeds 
to American claims. Section 202 (a) 
does, however, make explicit the re- 
liance placed on those articles of 
the treaties which have above been 
described—Article 27, for example, 
of the Treaty with Rumania. It 
would therefore seem, from the ex 
plicit reference to this treaty basis, 
and the omission of any reference to 
a basis founded on general concepts 
of international law, that the latter 
was not considered essential to the 
right of the United States to vest, 
liquidate and use the properties for 
American claims cognizable under 
the bill. It will be noted that in vari- 
ous other sections of the bill, specific 
reference is made to international 
law. Section 217, for example, directs 
the receipt and determination of 
claims “in accordance with appli- 
cable substantive law, including in- 
ternational law and treaty stipula- 
tions’’. 

An extensive analysis of the bill is 
not within the scope of this article. 
But a brief mention is merited by 
the provisions of the bill affecting 
broad questions of principle. 

(a) The property to be vested. 

A distinction has often been 
drawn between diplomatic, state- 
owned and private property. In the 
satellite treaties themselves, for ex- 
ample, provision is made for the re- 
turn of diplomatic property—the em- 
bassy buildings, the private property 
of diplomats and the like. The ex- 
emption did not extend to state- 
owned property—the bank accounts 
of the embassies, for example, or the 
bank accounts of the Governments 


the proceeds paid into the War Claims Fund 
which in turn has been the source of the payments 
provided under the War Claims Act of 1948 

9. Except in the case of Yugoslavia. Czecho 
slovakia may be a future case also in which 
American claimants will get some compensation 
This possibility arises out of the recent sale by 
the United States of a rolling mill, previously 
paid for by a nationalized Czech company, the ex 
port of which had been blocked under United 
States security regulations. The sale proceeds are 
gow a bargaining weapon in the hands of the 
United States 


10. But see footnote 9, supra. 
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of Rumania, Bulgaria or Hungary. 
Such property has traditionally been 
considered to be a fair source of com 
pensation for a victor in a_ war, 
whether by way of reparations or in 
some similar way. Private property 
on the other hand, has been the sub 
ject of some debate. Though the 
rule seems to be adopted as a matter 
of law even in the proposals for the 
return of German and _ Japanese 
property that such return is not com- 
pelled by international law and is a 
matter of grace!!—the argument has 
often been made that the United 
States should—either as a matter of 
law or of morality, or for the prag- 
matic reason that the United States 
is interested in the protection of pri 
vate property abroad—return enemy 
private property in the United 
States. 

This question has been much de 
bated within the Government. In 
addition to the points mentioned 
above, the Rumanian and similai 
cases brought to the fore another, 
political argument: that the private 
property in the United States pet 
taining to Rumanian or other satel 
lite nationals presumably belonged 
to that very class of persons whom 
the Communist governments of those 
countries were now most industri 
ously persecuting. To take the prop 
erty of such persons and to apply 
that property to the compensation 
of persons injured by these very gov 
ernments might therefore not only 
be a painful irony but also cause 
those elements within the satellites 
who looked to the outside, free world 
for help to lose heart. 

The countervailing factor was, of 
course, the claims. ‘The property was 
here in the United States; it was 
plainly subject to the provisions of 
the Treaties; and it was argued that 
it should be used to make the partial 
compensation which might be pos 
sible to the American claimants. 

Prior to the introduction of S. 
3698, it was not known how this de 
bate and weighing of considerations 
would come out. What was expected 
by supposedly competent observers 
was that the State Department would 
probably draw the line between state 
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and private property, chiefly on the 
ground of the political considera 
tions. The line as drawn in the Ad 
ministration bill, however, is along 
other markings. The property of 
“natural persons” is exempted from 
vesting and eventual liquidation and 
use; the property of corporations is 
not. Moreover, it is necessary, for 
properties to enjoy the exemption, 
that they be owned “directly” by 
natural persons. 

Little can be said about these pro 
visions at present writing other than 
to describe them. The line between 
the private property of natural and 
of “legal” persons is a novel one, in 
this field, at any rate. The Hunga1 
ian who owned all of the stock of a 
Hungarian family corporation which 
in turn owned properties in the 
United States will find his property 
vested; the Hungarian who’ owned 
all of the stock of an American fam 
ily corporation which in turn owned 
properties in the United States will 
find his stock—and his properties 
returned. But if the latter held his 
ownership of the American com 
pany’s stock through a Swiss corpo 
ration, he will presumably not qual 
ify for return. Yet all of these types 
of ownership are within the concept 
of “private property”, and the basis 
for the line of distinction is difficult 
to determine. More will be said on 
this subject, undoubtedly, when 
hearings are held on the bill. 

(b) The priority of war damage 
claimants. 

The Administration proposal al 
lows compensation for: 

(i) Failure to restore or pay com 
pensation for war damaged property. 
\wards under this section are not to 
exceed two thirds of the loss cr dam 
age actually sustained. 

(ii) “Failure to pay effective com 
pensation for the nationalization, 
compulsory liquidation, or other tak- 
ing, prior to the effective date of this 
Act, of property, rights, and interests 
of nationals of the United States....” 

(i1) Failure to meet contract ob 
ligations which arose before declara- 
tion of war and which became pay- 
able prior to September 15, 1947—the 


effective date of the treaties of peace 


The claims arising under (i) have 
priority, those under (ii) have a se 
ond priority, and those under (iii 
are to be certified for payment on a 
pro rata basis “if necessary”’. 

The rationale of the priority given 
to war damage claimants over na 
tionalization claimants is not clear 
Presumably, it is that war damage 
claimants have specific treaty rights; 
that the treaties are the source of the 
right of the United States to utilize 
the properties in question; and that 
therefore these claimants should en 
joy a priority over nationalization 
claimants, whose rights—arguendo— 
are not found in the treaty itself. 

But this analysis is open to seri- 
ous question. As pointed out supra, 
it could in fact be argued that war 
damage claimants are specifically ex 
cluded by the treaties from partici 
pation in these assets in the United 
States, since the treaties give the 
right to the United States and other 
Allies to use those assets only for 
claims ‘“‘other than claims fully satis 
fied under other articles of the pres- 
ent treaty”. Even though the “fully 
satisfied” language is construed to 
refer to what has actually happened 
and not to what was supposed to 
happen under the treaties, the refu 
tation of this argument carries with 
it the necessary corollary that the 
rights of the war-damage claimants 
are not completely contained in the 
treaties themselves. In other words, 
the rights which in the proposed leg 
islation are to be recognized are 
rights which arise out of a violation 
of the treaties by the satellite states 
They are thus extra-treaty rights 
like the right to adequate, effective 
and prompt compensation for the 
taking of private property. In point 
of fact, the latter right is more rath 
er than less clear than the right of 
the war damage claimants. The pri 
ority accorded to the war damage 
claimants is therefore of doubtful 
merit. 

This doubt as to the validity ot 
this priority is reinforced by the 
analysis upon which the nationaliza 


11. See statement of Secretary of State Dulle 
before Subcommittee of Senate Judiciary Com 
mittee concerning S. 3423, July 2, 1954. 
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tion-claimant may base his claim. not 
merely on the international law 


standard, but upon the specific 


treaty terms. For if the analysis of 
the treaties given supra is correct, 
the nationalization-claimant may 


well argue that his claim against 
these assets is specifically provided 
for in the treaty—more so certainly 
than the claim arising out of war 
damage. For the war damage claim 
was to be paid in local currency and 
is transferred to the assets in the 
United States only on the ground 
that specific treaty provisions for 
payment of this claim have not been 
The 
claimant, on the 
that 


carried out. expropriation 


other hand, can 


his claim is clearly 
“fully 


der the treaty. If, thus, it meets the 


assert one 


which was not satisfied” un 
test of being a claim of a national of 
the United States, it is a claim which 
the satellite governments have spe- 
cifically agreed may be met out of 
United States. 


their assets in the 


Again, as mentioned supra, this 


theory could be countered only by 
the argument that claims not in ex 
istence at the time of the effective 
date of the treaty are not cognizable 
under the treaty provisions; but 
there seems to be no convincing evi 
dence, within or without the trea 
ties, that that is the case. Moreover, 
since the Administration has, so far 
draft bill 


treaties 


as the shows, rested its 


case on the themselves, it 
would seem that it has considered 
this possible argument contra the 
nationalization-claimant not to be 
well founded. 


In short, whether the treaties 


themselves or international law in 
general, or a combination of the two, 
have provided the supposed basis 
for the priorities set up under Se 
tion 217 of the bill, there is serious 
doubt as to the merit of those priori 
ties. Equality of treatment for war 
damage and nationalization claim 
ants would be the better rule. 
(c) The definition of “nationals 
of the United States’. 

The proposed legislation provides 
that the term nationals of the United 
eligible claimants 


States (who are 


“includes persons who are citizens 


of the United States (Italics 
added (Section 201).] Section 217, 
which defines the claims allowable 


under the proposed Act, authorizes 
and directs the Commission “to re 
ceive and determine in accordance 
with applicable substantive law, in 
cluding international law and trea 
ty stipulations, the validity and 
amounts of claims of nationals of 
the United States. 7 
Presumably, this means that pei 
sons who are, at the effective date 
of the legislation, nationals of the 
United States, are eligible claimants 
But this interpretation, which would 
seem to derive logically from Sec 
tion 201, is not entirely clear when 
Section 201 
Section 217. For 


is read together with 


the usual interna 
tional law rule is that the claimant 
must have been a national of the 
sponsoring country at the time when 
the claim arose. 


There have been, however, nu- 


merous departures, recognized or 
not, from this traditional rule, as a 
result of the events of and incident 
to World War II. 


ties, for example, contain provisions 


The satellite trea 


which declare persons who may have 


been, in fact, enemy nationals, or 
stateless, to be “United Nations Na 
Status 


States, 


tionals”, assimilated to the 


of nationals of the United 
France or other of the Allied Powers, 
if they were treated as enemy unde) 
the laws in effect in the satellite na 
tion during the war. There are, as 
suggested supra, valid reasons why 
the claims of persons who have long 
been in the United States, who have 
no other allegiance, and who are 
present citizens, should be included 
within the terms of this claims legis- 
lation. And here the United States 


is not bound by the terms of a 


specific agreement—as was the case 
in the Yugoslav compensation agree 
1948—to exclude 


ment ol persons 


who were not nationals as of the 


date when the claim arose. 

The proposed legislation merits 
careful analysis, both on the above 
points and on others. Though it 


will have to be reintroduced in the 
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84th Congress, the fact that it has 
once been introduced, as an Admin- 
istration measure, should ensure its 
speedy introduction and considera- 
tion when the Congress meets again. 
That is important. But what is 
more important is that measures for 


The Lawyer Statesman 
(Continued from page 942) 

Before I consider the contribution 
which the lawyer has made to politi- 
cal life in my country I should like 
to add one or two more reasons for 
the relative unpopularity in which 
he has been held. In the eyes of the 
layman he appears to have a fatal 
fluency. He is held to enter an as 


sembly as a professional speaker, into 
which others come, from business or 


industry or trade unions, after they 
have had to learn laboriously the art 
of speaking for the political arena. 
Generally laymen think that lawyers 
are too ready to intervene on any 
subject and by the very frequency of 
their interventions their remarks are 
considered superficial. From this and 
the 
which 


forensic manner of argument 


can never entirely be shed, 


there comes a much more serious 
charge, namely that laymen think 
that the lawyer who is arguing so 
eloquently for one view of a political 
problem could, with little effort, put 
the case as eloquently for the other 
side. This is a fundamental and un- 
fair misconception. It has no basis 
in history or in the psychology of 
the political lawyer, whose record of 
political loyalty is a proud one. But 
it must be recognized by any lawyer 
in British politics that it is a handi- 
cap whose magnitude it is difficult 
to over-estimate. 

There is a further disadvantage 
which the lawyer shares with the au- 
thor and many others. The House of 


Commons is always suspicious of an 


the compensation of claimants are 
finally being taken. The wait has al- 
ready been too long. There is little 
apparent reason why the proposals 
now put forward could not have been 
advanced years ago. In the field 
of property claims, delay seems an 


external reputation. The advocate, 
of necessity, has appeared in causes 
célébres which have hit the headlines 
in every newspaper of his country. 
And the mere fact that he 
aroused so much interest in a non 


has 


political activity makes a_ political 
assembly, or certainly our political 
assembly, doubt his true love for 
politics and the solution of political 
problems. 

Finally, there is the criticism of 
transience that is implicit in the re 
tort of Burke to 
have already quoted. There is again 
the modicum of truth that 
years go on the lawyer sees the at- 
traction of judicial office and feels 
more powerfully within him the not 


unworthy ambition of adding to the 


Erskine which I 


as the 


exposition of the principles of out 
great tradition of law. 

I have tried, and I hope not un 
the that 
have been leveled at the lawyer in 


fairly, to state criticisms 
politics, and I have also tried to as- 
sess the contribution of the lawver 
to public life and affairs of state. 
Despite these criticisms, whether 
literary or based on hard experience 
of public affairs, I am certain today 
that the lawver has a contribution to 
make to legislation, administration 
and good government generally, 
which is of the utmost importance 
to human affairs. He has been re- 
quired throughout his legal careet 
to master, often at short notice, the 
problems and difficulties of infinitely 
varied aspects of human affairs. He 


mav have to argue in one legal term, 
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Where 


injury claims arouse passion and ex 


endemic disease. personal 
citement, property claims generally 
arouse the interest only of a devoted 
few. Yet the personal aspects of 
property claims can have an impor 
tance equal to other types of claims 
And the redemption of the many 
statements and speeches which are 
periodically made to and about the 
foreign investor and his importance 
to the United States is an act whose 
benefits will accrue not only to the 
claimant, but also to his government. 


the problems of banking, transport, 
insurance, the holding of land in a 
remote part of Asia, the tribal cus 
toms of a backward race in Africa 
with their religious connotations, 
and always the infinite problems of 
the troubles and weaknesses of hu 
man nature. Moreover, he has had 
not only to master these subjects for 
his own satisfaction, but to know 
them so well that he can expound 
them to a tribunal who has not done 
any of his preliminary research. I am 
not going to trail my coat, but it is at 
any rate arguable that the prepara- 
tion for such exposition compares 
favorably even with the thundering 
finality of a leading article in the dai 
ly press. 

Today, for better or for worse, 
the modern state interferes with an 
infinite complexity of human activi 
ties, and legislation deals with sub 
jects which our grandfathers would 
never have dreamt could be the con 
cern of the state. Unless a legislative 
assembly includes a body of men 
who have the ability, as well as the 
will, to turn to a new subject and 
cover all facets, then discussion and 
legislation on that subject is bound 
to suffer. 

Legislation must have at least two 
aspects. It must in the first place 
express, in its own form, the ideas 
of a political party as to what is best 
to be done for the country. Secondly, 
it must ensure that the effect of the 
legislation will not press heavily, but 
will be beneficial to the daily round 
and common task of the constituents 
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who have sent the members to the 
legislative assembly. The first  re- 
quires minds in the assembly who 
will not only have done the spade- 
work of 
knowledge of a new subject, but will 


acquiring an_ intimate 
have reflected over and considered 
their knowledge so that they have 
come to the essential points. The 
ther aspect demands that almost vis 
ual mental effort of seeing how the 
legislation—wrapped in careful 
words well tried by previous deci- 
sions of the Courts—will be translat- 
ed into actual effect on human cir- 
cumstances. I believe it is a proud 
duty of the lawyer to be able to car 
ry out both these mental processes 
and it is a proud service if he is able 
to carry them out successfully. 
Then I should like to say a word 
on the loyalty of the lawyer. All his 
life he has had to keep two great lovy- 
alties in his mind and heart and 
soul. Loyalty to his client and loyal 
ty to the standards of his profession, 
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be paid by other workers, and thus 
the sole purpose of socialism would 
be defeated. So the worker 
socialism receives the wage arbitrar- 
ily fixed by the rulers, and no more. 
Good reasons exist why the few 
fabulous capitalists who own all the 
economic processes under commu- 
nism do not pay higher wages than 
they do: (1) One reason is that even 
they must have capital assets—build- 
ings, machinery, tools, etc.—and these 
must be paid for, maintained and 
replaced in one way or another, 
except in so far as they are stolen. 
Communists do seem to have an ini- 
tial advantage in their doctrine of 
theft. Force is an essential part of 
their creed, not merely to gain con- 
trol of government, but to effect the 
theft of the people’s property. This 


under 


method saves capital investment as 
they see it. The advantage, however, 
if it is such, is short-lived. Deprecia- 
tion and obsolescence respect neither 
theories nor tyrants. Of greater sig- 
nificance is the fact that the unmoral 


on which the confidence of the 
Bench in the Bar is based. Men with 
this background do not lightly turn 
from the path they have chosen. | 
always remember when, in a political 
upheaval, my party split, the great 
est ofhce of my profession was offered 
in turn to two of its members, not 
of the highest flight as advocates, but 
men who had the respect of their 
fellow practitioners. Both unhesitat 
ingly turned down this only and un 
expected chance of a great prize be 
cause a fine sense of honor and con 
science led them to think that it 
might be construed as leaving their 
friends, although their 
mained in office. This example could 


party re 


be repeated dozens of times in our 
political history, and I make without 
any hesitation the assertion that the 
loyalty of the lawyer to his political 
principles and ideals can compare 
with any group or section of men. 
It remains a purpose of legislative 
assembly, apart from discussing the 


atmosphere and principle of theft, 
with the concomitant faith in dis- 
honesty, cunning, compulsion and 
terror, are definite deterrents to ef- 
ficiency, economy and zeal in oper- 
ation and production. And no 
scheme ever has been devised where- 
by more can be divided among work- 
ers than they have produced. 

(2) No Utopian theory alters the 
fact that the cost of labor is one of 
the major costs of any operation in 
the economic field. Sometimes it is 
exceeded only by the cost of raw 
materials, and here in America it 
often is exceeded by taxes. Whether 
or not the despot-capitalists of com- 
munism have a profit-motive, they 
do have the motive of saving their 
own necks and their power; they 
live under the continual fear inher- 
ent in the psyche of the tyrant, and, 
forever fearing the ill will of their 
subjects, they have an incentive to 
hold down production costs, and 
hence labor costs, in each particular 
industry, lest for its products or serv- 
ices workers in other fields must pay 
disproportionately. Their ideology 
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great questions of the day, to legis 
late. So long as that is so the lawyer 
will always to some extent be the 
necessary man, the man who can 
competently, clearly and, with an ar- 
gument of intellectual respectability, 
get the legislation through. But if 
such a man is inspired by knowledge, 
relevance, a keen sense of justice and 
loyalty, then his contribution is not 
a mean one. It is a pleasure to think 
of the presence of these qualities 
among our brethren in the law. It is 
an additional pleasure that they 
come from the practice of a system 
of law which is the common heritage 
of our two countries and professional 
standards which American and Brit- 
ish lawyers alike revere. The lawye1 
may not be the key-stone of the polit- 
ical arch, but if he is the cement of 
political society then in a troubled 
world, he has carried a burden and 
achieved a result with which he need 
never be ashamed to face his fellow 
citizens or posterity. 


provides no escape from the difficult, 
practical problem of balancing what 
is paid to labor at one point and 
what is paid to it at another. Neither 
do their theories alter the fact that 
the economic effort in which active 
persons are engaged under any re- 
gime is the effort of trading each his 
own labor for as much of the labor 
of other persons as he can obtain. 


(3) The worker of the communist 
oligarchy cannot eat military equip- 
ment or find in it shelter or raiment 
for his everyday needs. No power 
exists to curb the will of his over- 
lords to divert into the makings of 
war a substantial part of the worker's 
effort and production. The licen- 
tious exercise of that will is a certain 
incident of the despots’ fear. Neither 
do the workers of the communist 
state have any means of restraining 
their masters from diverting into the 
sumptuous provision and living of 
those masters and their courtiers as 
much of the workers’ labor as the 
despots choose to appropriate. 

Now let us take a look at the ana- 
thema of socialism, the stockholder 


November, 1954 * Vol. 40 1013 








The Lawyer and Capitalism 





Faw ready / 


STERN AND GRESSMAN’S 


SUPREME COURT 
PRACTICE 


Revised Edition 


Thoroughly revised to reflect the 
Supreme Court’s new rules of Pro- 
cedure — which became effective 
July 1 — this landmark manual 
of practice and procedute in 
handling a case before the Su- 
preme Court of the United States 
incorporates full text and detailed 
explanations of the new rules, and 


forms for use under the rules. 


$10.50 
Order from: 
BOOK DEPT. 
BNA Incorporated 
1231 24th St., N.W. 
Washington 7, D. C. 











under open and competitive capital- 
ism. His investment, derived usually 
from his own industry, thrift and 
savings, is Indeed, the 
stockholder the risk of 
the business adventure. None of that 


hazarded. 
carries all 


risk burdens the employee, unless he 
also is a stockholder, in which case 
his risk is as a stockholder, not as 
an employee. None of the risk is 
carried by government, although, as 
we shall see, government receives a 
large part of the profits. This ven 
turing stockholder is not promised 
the return of his capital or even any 
sum for its use, except conditionally, 
the condition being a profitable op- 
eration. He takes his risk, knowing 
that millions of 
lost. No dividend that ever will be 


stockholders have 


paid him will be charged as an ex 
pense of doing business. Labor must 
be paid, taxes must be paid, all 
other costs must be paid, before the 
stockholder reaches the river of some 


return. One of all the fallacies of 
socialism is that stockholders con- 
stitute a class separate and apart 
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from the rest of society. Let us grant 
that some of them are not engaged 
in what the communist would call a 
productive activity. (Neither are 
millions of persons in any commu 
nist hierarchy.) It does not tollow, 
however, that such stockholders are 
useless members of society or that 
their dividends, if any, do not benefit 
society. Quite the contrary is likely 
to be true. Many stockholders are 
regular daily workers. They use then 


stock 


educational fund for 


investments to build up an 
children, a re 
serve for illness or other misfortune, 
a source of security in old age, or a 
capital asset for any opportunity o1 
need that may come their way. Many 
beneficiaries 


stockholders or their 


are schools, colleges, foundations 
and institutions for various kinds of 
constructive and benevolent activity. 
Many of them are habitual investors 
in launching new enterprises or ex 
tending old ones, to provide employ- 
ment and to serve society with new 
products or conveniences. Many of 
them are elderly people whose divi 
dends from their past labor and 
thrift are their sole support in the 
sunset years, and who proudly re- 
ceive no support from government. 
Many are widows, maintained by 
dividends from the prudent invest- 
husbands deceased. 


ments of now 


Many of them are business institu- 
tions using the dividends to pay 
regular monthly retirement allow- 


ances or disability benefits to former 
employees. No dreamer of Utopian 
dreams ever devised a more certain, 
healthier, socially-beneficial method 
of caring for the widow and the 
elderly, of maintaining private edu- 
cational and other cultural institu- 
tions, and of financing charitable 
activities, than dividends. 

The existence of stockholders has 
an incalculable effect upon the ef- 
ficiency and economy of business 
management. Directors, officers, exec- 
utives know all that has been writ- 
ten here and more about stockhold 
ers. They are aware of all that de 
pends upon their management. Un 
like the few supreme overlords of 
totalitarian 


capitalism, officers of 


American corporations are servants 


of a fair, intelligent and reasonable 
To that em 
ployer, the managers, with rare ex 


master, the stockholder. 


ception, account for their steward 
ship in accord with the finest tradi 
tions of honor and of trust respon- 


sibility. 


We need to note another fact to 
appreciate the amazing contribution 
of the stockholder to our economi 
well-being. Before me are data con- 
cerning three typical American cor- 
porations. The data reached my files 
in a random way and without any 
The 


thrown away, and any of numerous 


selection. reports could be 


substitutes could be used to tell a 
similar story. In the goods and serv- 
ices alone which they economically 
provide society, these three corpor- 
ations are institutions of inestimable 
social value. But look! In a recent, 
unexceptional calendar year, one of 
the corporations paid taxes in a sum 
equivalent to $5.50 a share of its 
common stock; but it paid to its 
stockholders dividends of only $2.00 
a share. Another paid to the Federal 
Government alone taxes equivalent 
to $6.77 a share of common stock, a 
sum two-and-a-half times greate1 
The third 


paid taxes amounting for each share 


than the dividend paid! 
of common stock to two-and-a-halt 
times the dividends paid. 

So this is our American stockhold 
er, the man or woman who takes all 
the risks of business, prepared in 
spirit and fortitude to suffer its 
losses, providing all the buildings, 
machinery and tools for the workers, 
paying them the best wages in the 
world, and delivering over to gov- 
ernment, which has carried no risk 
and no responsibility, for the use of 
all the people, two-and-a-half times 
as much a share as the stockholder 
himself receives. And he, too, pays 
additional taxes on what he receives! 

VI 
\ fourth self-deception and fraud of 
the socialist comes from the hypo- 
thesis that a handful of planners in 
control of a nation’s economic proc- 
esses can plan and handle those 
processes to better advantage for the 
people than the people can if free 
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o use their own resources and re 
ourcefulness, their own inventive 
ess and genius, and to direct their 
wn energies to the supplying of 
heir own and others’ needs and 
vants. 

Experience has given reasonable 
minds consistent, persistent and al 
together adequate proof of the delu 
ive quality of this Utopian dream. 
in American history we had an early 
lesson in the falsity of the hypothe- 
sis. One significant reason why the 
inglish colonies made greater eco 
nomic progress than the French was 
that the former had more independ- 
ence of initiative and action in eco 
nomic affairs and fewer directives 
and restraints from the planners at 
home. 

But if trial and experience had 
not proved convincingly the falsity 
of the hypothesis, its error would be 
clearly indicated by known natural 
facts. Nature does not concentrate 
her resources into the possession of 
any few entities. Billions of stars and 
millions of galaxies are in her heav- 
ens; on earth, the variety of her 
creation, in relation to any person’s 
knowledge, is infinite; among hu- 
man beings, aptitudes and capacities 
are so widely distributed that no one 
can foretell where talent, extraordi- 
nary ability, or genius will crop out. 
In this fact lies the second most co- 
gent, practical justification for free 
dom. (The first lies simply in the 
spirit of the individual man, which 
no other person has authority to 
dominate, and in the inalienable 
rights that derive from that fact.) 
Men must be free if society is to 
receive what nature intends that it 
shall have and what she is prepared 
to give. No handful of dictatorial 
planners can even conceive more 
than the tiniest fraction of the varied 
contributions that people, if free, 
could and would make to cultural 
and economic advancement and to 
varied utilitarian values in their so- 
ciety. This would be true even if the 
dictator-planners were persons of ex- 
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traordinary wisdom, intellectual fer 
tility, character and understanding. 
But they never so qualify. The world 
has seen a few good absolute mon 
archs, but none of them, in his 
wisdom, ever undertook what the 
absolutists of communism presume 
to do. Only little men profess to 
know enough to run_ everyone's 
business. It is that litthe man, at 
times definitely psychopathic, who, 
having been given or having ac- 
quired in some way a ruling author- 
ity, becomes the arbitrary planner 
for a nation’s economic activities. 
It is that little man, sometimes a 
madman, who, in his fear, surrounds 
himself with a labyrinthine army of 
secret police, closes all the channels 
of free information, discussion and 
education, and confiscates much of 
the energies of his subjects to bul 
wark himself and his co-conspirators 
with Cyclopean armament not need 
ed for any honest or constructive 
purpose. It is that little man always 
behind the promulgation of an ide 
ology that makes the individual only 
a pawn and a helot of a mythical 
god called “the state’, a premise 
derived from either a profound ig 
norance or a licentious lust for 
power. 

By contrast, competitive and open 


capitalism recognizes and utilizes the 


truth that no “state” or “society” or 
government ever invented a tool or 
a machine, wrote a poem or book, 
composed a song or a symphony, 
played a violin or a piano, painted 
a picture or carved a work of sculp- 
ture, preached a sermon or delivered 
a speech, drafted a law or drew a 
contract, devised a set of financial 
records or balanced an account, at- 
tended the sick or cured the dis- 
eased. In a regime of competitive 
and open capitalism we know that 
all such achievements and services 
and a thousand more of kindred 
significance are done and performed 
by individual persons, each a self- 
aware, self-disciplined spirit that can 
best serve society through the guid- 
ance of his own inspiration, ideals, 
intuition, intelligence, self-knowl- 
edge, judgment, will and ambition. 
Co-operation and teamwork, yes. 
But a man does his best teamwork 
when he acts voluntarily and with 
his own understanding and approval 
of the project and methods of the 
team. In short, open and competitive 
capitalism is keyed to nature and 
to facts, and as Goethe said, “there 
It de- 
fies incompetency, but reveals its se- 


is no trifling with nature. 


crets to the competent, the truth- 
ful, and the pure.” 
(To be continued in the next issue) 
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in Military, Federal, Territorial, State and Provin- 
cial Courts, United States and Canada. Director 


of the Scientific Detective Laboratories—estab 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substi- 
tutions, etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445, Suite 843 
Henry Building, Seattle 1, Washington 





MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
~onsidered. New authors welcomed. Write for Free 
Booklet LX, Vantage Press, 120 West 31st Street, 
New York 









































































































VALI 


stock 


ATIONS OF CLOSE CORPORATION 

Thoroughly documented appraisals pr: 
pared for gift and estate tax purposes, sales 
mergers, rec apitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for 
free brochure. MANAGEMENT PLANNING, INC 


192 Nassau Street, Princeton, New Jersey. _ 
1000 BUSINESS CARDS, RAISED PRINT 
ing. One color—$3.50; tw » color—$4.50. Post 
paid. Check with order. Samples _ free Business 
Dept. AB, 1422 Rosemont, Chicago, 


Specialties, 
TI) 





ORANGES, GRAPEFRUIT, UNCOLORED 
juiceful, indivic lually selected $3.50 bushel ROB 
z es, satisfaction guaranteed, Riolembar, Palatka, 





POSITIONS WANTED 





CORPORATION GENERAL COUNSEL, 37 








family, seeks opportunity with corporation or 
law firm. Seven years Washington nag hoger 
administrative, eres n and gener law. Ex 
tensive international br siness background. Toy 
references. No geographic cal limitations. Box 4N-1 
ATTORNEY—D.C. BAR, A.B., LL.B. (George- 
town Law School). 8 years experience as trade 
mark and service mark examiner in U. S. Patent 
Office. Seeks association with other attorneys, 
law firm, or business organization. Box 4N-2. 
INEXPERIENCED ATTORNEY (26) RE 
tt irned from military service desires associatior 
with law firm. Sees ation immaterial. Illinois grad 
1ate, Box 4N-; 


TAX ATTOR 
desires position utilizing 
tax and legal background with corporation in 
foreign country. Prefer Western Europe, South 
America or Middle East. Box 4N-4 


ATTORNEY—36, PRESENTLY 
ney with Government 


LAWYER—FIRST-RATE LAW SCHOOL REC 

ord and professional history, substantial labor 
law experience, now practicing with long estab- 
lished eastern law office. Thoroughly equipped t« 
handle labor cases, disputes, negotiations, contract 
1dministration, ete., knowledgeably and percey 
tively, for law firm, corporation or association 
Fast coast _preferred. 30x 4N 


GERMAN AND AME RIC. AN LAW SCHOOL 
graduate. Degrees: LL (German); Master 
»f Comparative Law Aner in Practice). Three 
years experience with prominent law firm in Wash 
ington, D. C. Bi-lingual legal work. Desires em 
pl loyment with law firm or pyainane organization 
. S. or abroad. References. Available January 
Box 4N-6. 
LIBRARIAN AVAILABLE. ATTORNEY AS 
sociated with prominent law book publi sher. Ex 
cellent knowledge of publications and research 
Member—American, state and local bar associa 
tions. Formerly private practitioner and counse 
for prominent ._ corporation Box 4N-7. 
ATTORNEY, 30, FIVE YEARS WITH FIRM 
in general practice including litigation, taxatio 
corporate. LL.B. Yale, Married. Seeks to saleneie 
Desires association with firm or legal department 
of corporation tox 4N-8 
ATTORNEY, 29, YALE LAW SCHOOL, 1947; 
private practice background, presently Attorney 
Department of Defense. Seeks position corpora 
tion, law firm, Eastern city. Box 4N-9 








ROBES 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—-satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc.., 7-9 West 36th St., New York 18, N. Y 





SHORTHAND AND 
STENOTYPE REPORTING 





NEW YORK, N. Y. AIR CONDITIONED 

hearing room for your convenience. Speed is 
ne of the reasons “Reported by Sansom” means 
the finest court reporting. Speed in reporting. 
Sr peed in transcrib ing. Speed in delivering minutes 


m “time”. Speed in covering cases . . . on quick 
notice. Sansom, 154 Nassau Street, Suite 1132. 
New York 38, N. Y. BE 3-3381 


SAN FRANCISCO: HART & HART (SINCE 
1927), official reporters (shorthand and_ma- 


chines) ; notaries; private deposition suite; Chan- 

cery Bu iilding, 564 Market Street. References 
wal he ench and har 

NEW YORK—PHILIP HART, CERTIFIED 
shorthand reporter (A.B. LL.M.) Notary, 305 

Broadway, New York 7, New York. Worth 4-6081 


I personally handle depositions 
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i Ponce de Leon 
sought in vain... 


The Fountain of Youth still eludes mankind. But a way has been found 


at last to keep a vital set of law books always young and modern. 


A veritable Fountain of Youth has been devised for . 


American Law Reports, Second Series 


. in its sensational NEW SUPPLEMENT SERVICE FOR ALR 2D ANNOTATIONS — LATER 
CASES ANALYZED AND CLASSIFIED. 


The new service states the facts and holdings of later cases in terse annotation form. 
New legal classifications are created as new law develops. 


Here is the ALR 2d subscriber’s assurance of a lifetime of fresh, modern service from his 
ever-young ALR 2d, Be sure to inquire about ALR 2d and its great new service. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 

















AR IRI O EDIE 











NORTH to SOUTH 


Minnesota — lowa — Oklahoma 
Lovisiana — Florida — Texas 


EAST to WEST 


New York —New Jersey — Delaware 
Pennsylvania — Illinois — Missouri 


and now 
CALIFORNIA 


joins the states that enjoy the many advantages found 
exclusively in West’s ANNOTATED Codes 


it’s the recently announced 


Wht , 
ANNOTATED CALIFORNIA LODES 


Comment from an Jowa Judge on one of 
Westi Modern Annotated Codes 


“Since the publication of lowa Code Annotated by West Publishing Com- 
pany I have noticed a substantial increase in the percentage of excellent 
briefs filed in the Supreme Court of Iowa in cases which involve the in- 
terpretation of statutes of the state. A case of this nature in which the 
attorneys do not show their familiarity with the decisions is now rare. 
Members of the court find the work a labor saver and use it regularly 
and I attribute the marked improvement in the briefs to its use by at- 
torneys.” 

R. A. OLIVER 


Justice of the Supreme Court of Iowa 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 











